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DECEMBER TERM, 1838. 


THE BUNCOMBE TURNPIKE COMPANY v. JAMES 
ALLEN. 


The circumstance that a turnpike company were induced to lessen their rate of 
tolls in consequence of the encroachments and illegal acts of the defendant, 
might perhaps be taken into consideration in an action on the case at law, 
but will furnish no reaeon for an account in equity for receivirg or abstracting 
the plaintiff's tolls. 


Tue bill stated that the plaintiffs were incorporated by Dec. 1938. 


——s 


the legislature into a company to lay out a turnpike road ~ 
from the Saluda Gap, through the county of Buncombe, by 
Ashville and the Warm Springs, to the ‘Tennessee line, with 
power to take tolls for the travel on said road, not exceed- 
ing a table of rates set forth in the bill ; that in Jaying out the 
road, they were necessarily compelled from the mountain- 
ous situation of the country, to run a few miles of the line of 
their road upon an old road, that had theretofore composed 
part of a turnpike granted by the legislature to two men by 
the names of Hoodenpile and Barnard ; that the privileges 
once granted to tle proprietors of the latter road, had been 
forfeited as well by non user, as the omitting to comply with 
the conditions and stipulations contained in the legislative 
grant. The bill then stated that the defendant, pretending 
to be the assignee of the interest of Barnard in the old road, 
had also recently opened a new road, beginning on the Ten- 
15 
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Drc. 1838. nessee line seventeen Miles north of the western termination 
Buxcomse Of the old Hoodenpile and Barnard road, and joining that 
Toas?tX® old road west of that portion of the line where the plaintiff’s 


Aen. 


run into, and upon the said old road ; that the defendant ob- 
tained from the legislature the privilege of collecting tolls 
on the travel over his new road, with a view to enable him 
to keep the same in repair; that the defendant, instead of 
placing his toll-gate across some part of his new road, so as 
to receive toll from those only who travelled over it, as in 
law he had a right to do, fixed his toll-gate across the plain- 
tiffs’ road at that small portion of their line which run upon 
the old Hoodenpile and Barnard road. The bill then 
charged that by this conduct of the defendant, all the tra- 
vellers going east and west on the plaintiffs’ road, were com- 
pelled to pay, in addition to the tolls due them, a second set 
of tolls to the defendant, although they did not travel more 
than two or three miles on the old line of road formerly 
Hoodenpile and Barnard’s ; which small portion of road, the 
defendant pretended was his, as one of the assignees of 
Hoodenpile and Barnard, notwithstandiny it was kept up by 
the plaintiffs as part of their long line of road; and that the 
defendant had received large sums of money from travellers 
on the road which he had no right to take. The bill then 
stated further, that the defendant not keeping his new road 
in repair (as he’ was bound as a condition of receiving tolls 
on that road to do), certain commissioners appointed by au- 
thority of law, removed the defendant’s toll-gate ; but that 
the defendant had again set up his gate, in contempt of the 
law, and still continued to exact tolls of all the travellers 
passing over the plaintiffs’ road ; that the plaintiffs’, in con- 
sequence of the defendant’s illegal acts, and the fear of the 
loss of travelling over their road, had been compelled to re- 
duce their rates of toll one fifth less than they.were author- 
ized by their charter to take, and that their profits had been 
diminished at least twenty per cent. The bill prayed for an 
injunction to restrain the defendant from keeping up his gate 
on the plaintiffs’ road ; and also prayed an account of the 
tolls received by the defendant. The defendant answered 
and set up title as one of the assignees of the unexpired term 
of the grant of the turnpike road to Hoodenpile and Bar- 
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nard. He said that the plaintiffs run their road into his, Dxc. 1838. 
against his will and consent ; that he had received no more Beneesinn 
tolls than he was entitled by law to take for travel over T7'** 
his road ; that the commissioners put down his gate, upon a ¥ i= 
view illegally made, when he was not present and had no ‘ 
notice, and that he set up his gate again by the permission of 
one of the commissioners. 

The bill was filed in February 1831, and an injunction 
was granted, with leave to the defendant, notwithstanding, 
to bring an action at law against the plaintiffs. When the 
answer came in, the cause was set for hearing upon the bill 
and answer, and on the hearing in October 1833, the Court 
dismissed the bill, and the plaintiffs appealed. 

The Attorney General, for the plaintiffs. 

No counsel appeared in this Court forthe defendant. 


Dantet, Judge, after stating the case as above, proceed- 
ed as follows: In looking into the several acts of assembly,’ 
under which the defendant claims the grant of turnpike 
privileges, it seems that the several terms of years therein 
mentioned, expired at the close of the year 1831. The de- 
fendant having now nv pretence to keep up a toll-gate across 
any of the roads, it is unnecessary for us to make any deci- 
sion on this part of the case, as it is admitted that the gates 
put up by the defendant have not ‘been oe up since the 
filing of this bill. iy es 
_ Secondly, we do not: see ally ‘enti upon which the 
plaintiffs have a right to ask an account against the defend- 
ant. The defendant may have improperly exacted tolls © 
from the public, but there is nothing in thé bill which shows _ 
that he has ever received or abstracted ‘one cent of toils 
which by law and right belonged to the’ plaintiffs. The 
plaintiffs have always received their full amount of tolls from 
travellers according to the rates which they had established. 
The circumstance that the company were induced to lower 
their rate of tolls in consequence of the alleged encroach- 
ments, and illegal acts of the defendant, might perhaps have 
been taken into consideration in an action on the case at 
law ; but it is no reason for an account in this Court for re- 
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Dec. 1838. ceiving or abstracting the plaintiffs’ tolls. The decree of 


Borcome: is Honor is therefore affirmed with costs in this Court. 
Tornrims 


_ Per Curtam. Decree affirmed. 
AiLEn. 


JORDAN NELSON v. JAMES WILLIAMS, et al. 


A surety is entitled to the benefit of every additional or collateral security 
which the creditor gets into his hands for the debt for which the surety is 
bound. As soon as such security is created, and by whatever means, the sure- 
ty’s interest in it arises ; and the creditor cannot himself, nor by collusion 
with the debtor, do any act to impair the security, or destroy the surety’s 
interest in it. Therefore where a judgment was obtained against a princi- 
pal and surety, and an execution was, at the instance of the surety, levied 
upon land of the principal sufficient to discharge the debt, it was held, that 
the creditor could not, to the injury of the surety, discharge the levy so as to 
let in another debt of his own, much less could he assign the judgment to an- 
other person to enable him, by discharging the levy, to save a debt to the pre- 
judice of the sufety. 


Tue statement of the bill was, that one Britt, and the 
plaintiff as his surety, gave to Brinkley a bond, on which 


judgment was rendered in November 1837, for $109 -§; 
against both the obligors. Britt then owned a tract of land, 
unencumbered and of value sufficient to satisfy the debt ; 
but his circumstances were becoming doubtful. It was 
agreed therefore, between Brinkley and the plaintiff, that a 
fieri facias should be sued outvand levied on the land, which 
was accordinly done, and a sale advertised by the sheriff. 
The bill then stated, that subsequently thereto, the defendant 
Williams, being a creditor of Britt, procured as a security 
for his debt, a deed of trust for the same land ; and then he 
purchased the judgment from Brinkley and took an assign- 
ment to himself, and directed the sheriff not to sell under 
the execution. Upon the return of it, he sued out a ca. sa.on 
which the plaintiff had been taken in execution ; and also caus- 
ed the trustee to sell the land under the deed of trust and 
become the purchaser. The bill charged, that Williams 
knew the plaintiff to be only a surety; and that Britt had 
been rendered wholly insolvent by the sale under the 
deed, and had absconded. The prayer was to be relieved 
from the judgment, and for an injunction. 
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The defendant Williams alone put in an answer, on Dec. 1838. 
which he moved for a dissolution of the injunction, which "Newson 
had been granted on the bill. The answer stated that Britt 
was indebted to this defendant, and becoming insolvent or 
likely to be so, he took the deed of trust to secure the pay- 
ment of his debt ; and proceeded, “that for the purpose of 
making his deed of trust good and having the control of the 
judgment debt, he paid Brinkley the debt and took an as- 
signment of it ; and that having thus got the control of both 
the execution and the deed of trust, the defendant, deeming 
that he had a right to use them as best comported with his 
own interest and would most effectually secure him from 
loss, abandoned the levy of the execution, and had the sale 
made under the deed of trust.” The answer admitted that 
Britt was insolvent and had left the state; and that the de- 
fendant had understood that the complainant was the surety 
for Britt, but stated that he did not know it. 

It pleased his Honor to allow the motion of the defend- 
ant, and dissolve the injunction with costs, from which an 
appeal was granted to the plaintiff. 

The Attorney General, for the plaintiff. 

Tredell, for the defendant. 


Warssates. 


-Rorrt, Chief Justice, having stated the case as above, 
proceeded as follows: This Court is unable to take the same 
view of the case which his Honordid. The bill appears to 
us to present every fact material tothe equity asked by the 
plaintiff ; and the allegations of the bill are eithér admitted 
or not denied ; which, in this stagé of the proceeding, is all 
one. It must be taken then, that the execution was levied 
at the instance of the surety on the property of the principal, 
and would have been satisfied but for the admitted acts of 
the defendants ; and that now it cannot be'satisfied out of the 
effects of the principal, who is insolvent. The question is, 
whether those acts of the defendants are justifiable, or are 
so injurious to the plaintiff as to discharge him. 

The decree does not express the principle on which it is 
founded. We suppose it to have gone on the ground taken 
in the answer, that the defendant Williams being the owner 
of the two debts, had the right so to dispose of the respec- 
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Dec. 1°38. tive securities as to protect himself in the result from any 


Ne.sox oss. 


Wisiams.  _his Court does not accede to that doctrine so far as the 


creditor endeavors to save himself from the loss of one debt 
by throwing on the surety the loss of the other. ‘The sure- 
ty is entitled to the benefit of every additional or collateral 
security which the creditor gets into his hands for the debt 
for which the surety is bound. As soon as such a security 
is created, and by whatever means, the surety’s interest in it 
arises ; and the creditor cannot himself nor by any collusion 
with the debtor do any act to impair the security or destroy 
the surety’s interest. He is bound not todo it. A security 
In favor of ‘ : : 
sureties, a Stands upon the same footing with a payment. If the prin- 
‘andes up- cipal direct the fund to be applied to the payment of a debt 


stands up- 


onthe, or which the surety is bound, the creditor cannot for his 


same foot- 


ing with a Own advantage change the application to another debt. As 
Yi prin. Pespects the surety, the debt is paid. So if the debtor give 


f the prin- 


cipal direct the creditor a mortgage as a further security for a debt, for 


be applied which a surety is before bound, the creditor cannot for any 


nent at, purpose of ease to the debtor or of advantage to any third 


debt for | person, or to himself, surrender the mortgage or direct the 
surety is mortgaged property to another purpose. The creditor was 


bound, the 


creditor not bound to be active in obtaining the mortgage ; but once 
congot, fee accepted, he must keep it on foot for the benefit of the sure- 


his own 
—_ ty as well as himself. Besides his own interest, he is a 
application trustee for all concerned. Moreover, in the execution of it 


febt as. the debtor intended not only the surety of the creditor, but 
respects ey the indemnity of the surety ; and therefore the surety must 


the surety 


the debt is he consulted before one or both of the other parties can 
paid. : J aa 

. dispose of the mortgage. It is the same with securities not 
So, if the provided by the debtor or obtained against him, in invito. 


debtor 


give the If the creditor take judgment against the principal and re- 
mortgage lease it, the surety is of course discharged. So it was held 


as a further by us in Cooper and Arrington v. Wilcox, Ante Vol. 2, 


s-curity 

fora, page 90, that a fieri facias levied was a substantive addi- 

which a tional security to the extent of all the property seized, and 
t 8s ° . . . 

before that to discharge it, for favor to the principal, exonerated the 


bound, the surety. The purpose of applying the fund to the satisfac- 


creditor 
cannot for tion of anothor debt to the same creditor will not authorize 


pose of te surrender of the mortgage or the discharge of the levy 
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more than favor to the debtor would. For the creditor is to Dec. 1938. 


the extent of the sureties held by hima trustee for the surety Neisow 
and therefore cannot upon any pretence deal to his preju- wee 
dice without his consent. Tothe extent the property would 


satisfy the debt the surety is, as cestui que trust of the credi- ease to the 


tor, to be considered in this Court the owner of it. To the = a ~ 
same extent the application made in this case is, in the view pa om 
of equity, taking one man’s property to pay the debt of person or 


to himself, 


another. surrender 
the mort- 


But the case is yet stronger than if Brinkley had been gage, oF 


the creditor in both instances. The assignment does not civert the 
give Williams the legal title to the judgment, but it transfers ed proper- 
that and no more, which Brinkley could justly and equita- Qyer pur- 


bly transfer. If we admit that Brinkley could have with- pose. The 
drawn the execution to let in another debt to himself—on » was not 
the law of self-preservation; yet he ought not to do so in npner tng 


favor of another creditor, who had no previous claim on his toe sap 


benevolence and no specific claim on the property. Brink- mortgage, 


ley’s duty to the plaintiff was to_allow the lien of the execu. accepted, 
he must 


tion to be enforced by the Sheriff, and not to transfer the eey it on 
debt for the very purpose of destroying that lien; and [oot for the 
Williams ought not to have accepted what he knew Brink- the sure'y 


as well as 


ley ought not to give. himself. 
In the opinion of the Court, the injunction should have ;, ;, .;. 
been continued until the hearing ; and if the plaintiff should same with 


securities 


establish the facts, that he was surety and that the land levied not provid- 
on was of greater value than the debt—both of which we whe the 


or, or 


nearly collect from the answers—he will be ‘entitled to a obtained 


against 


decree discharging him altogether. The decree must there- him in in- 
fore be reversed, with costs in this Court, and this opinion 7"... 


certified to the Court below. ot tor take 


judgment 
against the 
Per Curiam. Decree reversed. Principal 
° and release 
it, the 
surety is of 
courge dis- 
charged. 
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Dec. 1838. 
—_ ISHAM A. DUMAS v. ROBERT POWELL, Adm’r of 


Domas 
— SAUNDERS MEREDITH. 


Se 


f 
_— The owner of a single bill or bond for the payment of money destroyed by ac- 


cident, may in equity recover the principal and interest due on it, upon ten- 
dering bond and security to the defendant to indemnify him against any lia- 
bility that may afterwards arise concerning the said obligation. 


Tue bill stated that Saunders Meredith, in consideration 
of goods, wares and merchandise, sold and delivered to him, 
executed to the plaintiff a single bill for the sum of $189 -33;, 
on the 25th of May, 1827, and payable one day after date ; 
and that the obligation had been since destroyed by acci- 
dent. The prayer was for a discovery, and also for relief 
in the payment of the amount of the obligation with the in- — 
terest accrued thereon. To his bill the plaintiff annexed an 
affidavit of the truth of the facts set forth in it. 

The answer of the administrator of Meredith, admitted 
nothing, and put the plaintiff upon full proof of his case ; nor 
did it admit or deny assets to satisfy a decree if the plaintiff 
should obtain one. No counsel appeared for either party 
in this Court. 


Dantex, Judge, after stating the case as above, pro- 
ceeded as follows: We have examined the evidence, and 
the proofs are sufficient to satisfy us that the defendant’s in- 
testate did execute to the plaintiff, the obligation mentioned 
in the bill, for the consideration therein stated, and for the 
sum of $189-3;, payable one day after date, and dated the 
25th of May, 1827. There is no proof that the said obliga- 
tion has ever been paid. The plaintiff has appended to his 
bill an affidavit that the debt is unpaid, and that the obliga- 
tion has been destroyed by accident, and there is strong cor- 
roborating proof of the truth of this affidavit. We are of 
opinion that he is entitled to a decree for $189-+3;, principal 
money and interest on the same, to be computed from the 
26th day of May, 1827, on tendering to the defendant a bond 
with security to indemnify the estate of his intestate against 
any liability which may hereafter arise concerning the said 
supposed lost bond. But before the decree can be render- 





SUPREME COURT OF NORTH CAROLINA. 123 


ed, there must be an inquiry and report as to the amount of Dec. 1838. 
assets in the hands of the defendant, unless he waive such Dumas 


inquiry. Powstt, 
Adm’r of 
Mereoirn. 


When the 
answer of 
an admin- 
istrator 
neither ad- 


WILLIAM H. PHILIPS ». JOSIAH TURNER, et al. mits nor 
JOSIAH TURNER ». WILLIAM H. PHILIPS. denies a0- 


must be an 


Without a special agreement, partners are not entitled to charge each other for inquiry 
services in relation to the partnership business ; except where a partner is ap- - t A my rt 
pointed an agent for a special purpose, in which case he may be entitled to amount of 
the usual compensation in relation to such agency. assets in 

The entries in the books of a firm are prima facie evidence as between the the defend- 

partners. Knowledge of them is povepentte and evidence is required to rebut ail we 


such presumption. less he 
waive such 


Per Curtam. Direct accordingly. 


- --——— 


In the month of October, 1825, William H. Philips and ip 
Josiah Turner, formed a rtnership for carrying on mer- Plaintiff 
cantile business in the town of Hillsborough, under the firm a decree. 
and style of Turner and Philips. They afterwards changed 
the name of the firm to that of Josiah Turnerjand Co., and 
continued to carry on the joint concern until the month of 
January, 1833, The copartnership was then dissolved, and 
Turner being regarded as the more responsible of the late 
partners, upon himself the office of paying off the debts 
of the concern. Philips and ‘Turner joined in an assignment 
of all the effects and credits of the copartnership,to Allen 
Parks, in trust, to collect the said debts, and to pay the pro- 
céeds thereof as well as the proceeds of the said effects, to 
Turner, for the purpose of enabling him to pay off the debts 
of the firm ; and Philips further conveyed to the said Parks 
certain property belonging or claimed to belong to the said 
Philips individually in trust, to secure Turner from loss. In 
August, 1838, Philips filed his bill of complaint against Parks 
and Turner, alleging that the property of the copartnership 
had been more than sufficient to pay off its debts, that these 
had all been discharged accordingly, that a considerable 
amount of money was in the hands of the defendants or one 
of them, to a part whereof the said Philips was entitled ; and 
praying to have the necessary accounts taken, and the de- 

16 
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Dec. 1838. fendants decreed to pay over to him, what should thereupon 


Pairs 
v. 
Turner. 
TURNER 
v. 
Puitips. 


be found due. The defendants severally answered this bill. 
The defendant, Parks, set forth an account of his manage- 
ment of the trust property, showing the amount received, 
the amount paid over to Turner, and the debts yet remain- 
ing to be collected. The defendant, Turner, set forth an 
account of the debts which he had paid, and of the money’s 
which he had received from the trustee, according to which 
account he had paid a large sum over the amount of his re- 
ceipts, and exceeding any sum which could probably be 
realized from the trust funds, Turner then filed a cross-bill 
against Philips, alleging that on a settlement of the partner- 
ship accounts, Philips would be found largely indebted to the 
firm and to him as copartner ; that all the property assigned 
to Parks was not sufficient to discharge the debts of the co- 
partnership, much less to pay unto him the balance justly 
due from Philips upon said partnership, and prayed that 
an account might be taken oftheir partnership, and that 
Philips might be decreed to pay What should ultimately be 
found due to him. Philips answered this cross-bill, and in- 
sisted that upon taking the account prayed for by Turner, it 
would be found that Turner would be largely indebted to 
him. An order was made directing the master to take an 
account of all the matiers in controversy between the parties 
and report the same to the Court. The master made his 
report, to which exceptions were taken by Turner, and the 
cause was transmitted to this Court for hearing. 

W. A. Graham, for Philips. | 

No counsel appeared for the other parties in this Court. 


Gaston, Judge, having stated the case as above, pro- 
ceeded as follows: The first exception is, for that the mas- 
ter hath allowed to Philips the sum of $500 annually, for his 
personal services to the firm. The master states that there 
was no evidence before him of any special agreement be- 
tween the partners that Philips should receive a compensa- 
tion for the care and management of the joint property ; but 
that this allowance appeared to him proper, inasmuch as the 
business of the firm was almost exclusively under the per- 
sonal superintendence of Philips. We take the rule to be 
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perfectly established, that without a special agreement, part- Dre. 1838. 
ners are not entitled to charge each other for such services. Pairs 
The only exception that we are aware of, if indeed it can be »,°.... 
called an exception, is where a partner is appointed an Tvavss 
agent for a special purpose, in which case he may be enti- Pusirs. 
tled as against the firm to the usual compensation in relation 
to the subject of such agency. It is not unusual for partner- 
ship associations to be formed upon the very basis that one 
is to contribute his credit and the other his personal services 
to the success of the undertaking. This exception is allow- 
ed. 

The second exception is, for that the master hath credit- 
ed Philips in account with the firm for $900 advanced by 
him as stock at the commencement of the copartnership, 
without any evidence of such advance except the statement 
in the partnership books, which is not shown to have been 
known unto Turner. This exception is disallowed. The 
entries in the books of airm are prima facie evidence as 
between the partners. Knowlédge of them is presumed, 
and evidence is required to rebut such presumption. 

All the other exceptions relate to profits alleged to have 
been made by the concern. We can neither allow nor over- 
tule them, for the master hath not returned any account of 
profit and loss. Such an account is indispensable to the set- 
tlement of the partnership. The Teport therefore must be An ac- 
re-committed for this purpose, Being thus re.committed, the prof = 
commissioner will also carry on the account of the trustee so 108s is in- 


as to embrace any further collections and payments that Siete the 
may have been made since the account now rendered there- ~ ey 
of, and will proceed to execute the decretal order in every "¢™'P. 
respect in which the report now re-committed is imperfect. 

The report is re-committed to Edmund B. Freeman, with 
full power to examine witnesses, to command the produc- 
tion of books and papers, and to examine the parties on in- 
terrogatories. The parties also may take testimony to be 
used on this reference by commissions in the usual way. 


"Pea Cumuw. Decree accordingly. 





126 EQUITY CASES IN THE 


Dec. 1838 
, — MAURICE SMITH, et al. » STEPHEN THOMAS, et uxor, et al. 


Smita 


e. 

Tuomas. A motion to dissolve an injunction may be made notwithstanding exceptions 
have been filed to the answer; and the motion for the dissolution and the ex- 
ceptions will come on to be argued before the court together, when the court 
wil! not disregard the exceptions, but wiil look into them, and if found not to 
be frivolous, will give them due effect in repelling the defendant’s motion. 

Upon a bill brought for an injunction and relief against a deed alleged to have 
been executed after marriage, but antedated, or if executed before marriage to 
have been done in fraud of marital rights, allegations that the husband at the 
time of the marriage had a good estate, and that children were born of the 
marriage, are not material to the main points of inquiry, and an omission to 
answer them will not prevent the dissolution of an injunction on a motion 
made for that purpose. 

When a plaintiff alleges that he has never seen an original deed against which 
he seeks relief, and prays that the same may be produced for his inspection, 
the defendant is not bound to make the deed part of his answer, or annex it 
to it. The plaintiff must in such case, obtain an order from the court for the 
production of the deed, which order, if disobeyed, will put the defendant in 
contempt, and of consequence prevent him from making any motion in the 
cause. 


On the 14th of August, 1822, the plaintiff, Smith, inter- 
married with Mrs. Hays, then a widow and the mother of 


the defendant, Mrs. Thomas, then her only child and an in- 
fant of about four years of age. Mrs. Hays was then in 
possession of a negro woman and two children, which she 
claimed under the will of her first husband ; and Smith, the 
second husband, upon his marriage, took them into his pos- 
session and kept them until he sold the woman to Yancy, 
about two years afterwards. Mrs. Smith afterwards died, 
and her daughter having intermarried with Thomas, they 
instituted an action of detinue against Yancy for the negro 
woman and her issue born subsequent to the sale to 
Yancy. . 

The bill was brought for an injunction and relief by Smith 
and Yancy, against Thomas and wife, and against Mrs. Wil- 
liams and Mrs. Winstead, and stated that the plaintiffs at 
law claimed the slaves under a deed, purporting to be a 
deed of gift made to Mrs. Thomas by her mother on the Ist 
day of August, 1822, and to be attested by the other two 
defendants, who were the sisters of Mrs. Smith. The bill 
charged that the deed was written by Mrs. Williams, and 
contrived by her and Mrs. Winstead by conspiracy, to cheat 
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Smith : that in fact it was either made after the marriage Dec. 1838. 
and antedated ; or that those two defendants induced his then ss 
intended wife, ‘their sister, over whom they had great influ- a. 
ence, to execute it secretly and in fraud of his marital rights. 
The bill stated that Mrs. Williams had the custody of the 
deed and carefully concealed its existence, until after the 
sale to Yancy, when she proved its execution and procured 
its registration, and it charged and sought a discovery of 
many, circumstances in detail in support of the general alle- 
gations first mentioned. 

Among the statements of the bill were the following : 
First, that Smith at the time of his marriage, had a good 
estate ; and that two children were born of the marriage 
and were still living. Secondly, that Smith “had never 
seen the original deed, but prayed that the same might be 
produced for inspection in this Court.” 

The transactions which gave rise to the controversy all 
took place in Person and Caswell counties where the per- 
sons then resided, But the defendants had since removed 
to Georgia ; and their answers were there taken separately 
under commissions. They set forth in detail all the circum- 
stances of the writing, execution, delivery and custody of the 
deed, and the motives for executing it, and stated explicitly 
that the whole was communicated to Smith and fully assent- 
ed to by him before his marriage. 

_ But,the answers omitted to confens or deny the allega- 

tions respecting Smith’s estate and his children ;~ and were 

not accompanied by the production of the deed of gift, and 

contained no offer to produce it. For those exceptions the 
iff filed exceptions to the answers. 

Notwithstanding the exceptions, a motion was made on 
the partiof the defendants to dissolve the injunction ; and his 
Honor, thinking all the charges of fraud fully answered and 
denied, allowed the motion. From that the plaintifis were 
permitted to appeal. 2 

W. A. Graham, for the plaintiffs. 

J. T. Morehead, for the defendants. 


Rorrty, Chief Justice, having stated the case as. above, 
proceeded as follows: It is contended on the part of the 
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Dec. 1938. plaintiffs, that unless the answers had been perfected in the 
“Suma Points excepted to, or the exceptions had been overruled, 
Tuomas, 2 Court could not entertain a motion to dissolve the in- 

junction. If exceptions are well founded, they certainly an- 
Ifexcep- Swer the motion to dissolve. But per se they ought not, we 
answer arethink, to have that effect. If merely taking exceptions, 


answer are 


well found: though frivolous, would fetter the defendants so tightly, we 
answer the might expect them in every case on the circuit, and especial- 
a dissolu.. Ly When the remote residence of the defendant put it out of 


a dissolu- 


tion of an his power to perfect the answer promptly. Exceptions 


injunction. 


But per semust be deemed well founded if the defendant submit to 


they ough 
not to have them ; or, if upon a reference to the master, he report in fa- 


that effect. vor of them, until that report be overruled by the Court. 


eapeane But if the defendant do not submit, nor the plaintiff move for 
swer must @ reference of his own exceptions in time to get a report 


be fifa before the defendant has a right to move to dissolve, the de- 


well found- 

Sicndase fendant may make his motion notwithstanding the excep- 
subinit to tions. From the constitution of our Courts, this is unavoid- 
if vpona able, as the means of preventing the plaintiff from taking 


reference frivolous exceptions for the purpose of staving off the mo- 


to the mas- 


ter, he re- tion to dissolve. Of necessity this brings on the exceptions, 
vor of and the motion for a dissolution of the injunction, to be argued 
them, until before the Court together ; for the Court will not disregard 


the report 
be over- the exceptions, but will look into them, and if found not to 


oe Cont be frivolous, will give them due effect in repelling the de- 
Beene fendant’s motion. It would on the other hand, be but a pre- 
do notsub- text to strangle justice, to allow the existence simply of a 


mit, nor 


the plein frivolous exception to stand in the way of hearing the parties 
for a neler upon their respective substantial allegations. 
ence of his We agree also with his Honor in thinking that there is 


own ex- : ee 
qymen nothing in the exceptions here taken, to prevent the decision 
a report that was made. Touching the circumstances of the husband, 


before the and the issue of the marriage, the facts either way would be 


has a right perfectly immaterial to the main points of inquiry, whether 
to dissolvethe deed was executed before .or after the marriage, or 


tion, she. Whether, if before, it was in fraud of the marital rights. 


eS As to the other matter, this is not the proper method of 
his motion presenting the objection. The deed is not to be made part 


ie of the answer or annexed to it. No allegation in the bill 


the exceP- calls for it, or ought to call for it, as annexed to the answer. 





SUPREME COURT OF NORTH CAROLINA. 129 


If a proper material to the plaintiff be in the defendant’s pos- Dec. 1938. 
session, or if an inspection of a paper belonging to the de-~ syn 
fendant* be essential to the plaintiff’s case, there is an easy ».°. | 
method, in a proper case, of compelling its production, by an 
order obtained for that purpose. If disobeyed, the defend- 
ant will be in contempt, and of consequence, could make no 
motion. But here the attempt is to tie up the defendants, 
because they have not voluntarily filed the deed, without 
even a motion for such an order. 

As we think that, notwithstanding the omissions pointed 
out by the plaintiffs, the answers as they stand are directly, 
explicitly and fully responsive to all charges of the bill as to 
the fraud, or as to the circumstances of which a discovery 
is sought as evidence of the fraud, the decree must stand 
as pronounced by his Honor. Should the plaintiffs at law 
recover, the Court can protect the plaintiffs in this-Court 
from danger of loss by the change of possession, by requir- 
ing security for the production of the slaves to answer 
the decree in this cause, if a reasonable ground for such an 
order can then be laid. 


The plaintiffs must pay the costs in this Court, and this 
opinion be certified by the clerk to the Court of Equity for 
Caswell. 


Per Corum. — : _ Direct accordingly. 
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Dsc. 1838. 
eee” WILLIE BUNTING, et al. v.“JOHN RICKS, et al. 
Bowtine . 
D. 
Rices. Much less than actual or particular knowledge in detail is sufficient to convert 
& person into a trustee, who co-operates with a dishonest trustee in an act 
amounting to a breach of trust. If any thing appears calculated to excite 
attention or stimulate inquiry, the party is affected with knowledge of all 
that the inquiry would have disclosed. Hence one who assists an officer of 
) P @ court in misapplying the proceeds of an ordinary negotiable note held by 
“rad "acoO the officer in trust for others, will be affected with notice of the breach of 
Whutal. te trust, although he was ignorant of the character in which the officer held the 
=" note, if he knew that it was given for property sold by a commissioner under 
3 re? > 3° an order of the court. 

, The sureties of an insolvent clerk of a court upon a breach of trust by their 
principal, will in equity be entitled to all the remedies and securities that were 
in the power of the cestui que trusts, or creditors, against one who co-operated 
in the breach of trust, and this even before they have paid to the cestui que 
trusts or creditors, the amount misapplied by their principal. 

A counter demand in the nature of a set-off, cannot be allowed as such, unless 
it is mutual. 

A claim set up as a counter demand, cannot be allowed as a set-off, where there 
are no allegations upon which it can be seen that the plaintiff is legally re- 
sponsible for that sum. 


Tuts cause was heard upon bill and answers. From 
the pleadings it appeared, that in a cause by petition in the 


County Court of Nash between Zaney Lewis and others, 
there was an interlocutory decree, that a certain slave should 
be sold for the purposes of the suit, and Bolin Melton was 
appointed commissioner to make the sale on a credit-of six 
months. In conformity with the decree he made the sale on 
the 17th day of December, 1836, to John B. Bunn, for 
$1106 ; and took the note of the purchaservand one Cooper, 
as surety, of that date, payable to himself or order. At the 
succeeding February term, Melton reported the sale, and 
delivered the note into Court, that is to say, into the hands 
of Arthur Whitfield, then the Clerk of the Court.» By an 
order in the cause the sale was approved, and the Clerk 
directed, when the note should fall due, to collect the money, ' 
so as to have it subject to the further order of the Court. 
On the 10th or 12th of June, 1837, Whitfield applied to the 
defendant Ricks, to discount the note for him; which the 
latter at first declined, upon the ground of,the want of funds. 
Whitfield was much embarrassed and pressed for money, as 
was known to Ricks; who indeed suspected, as did other 
persons generally, that Whitfield was insolvent ; and it so 
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turned out within a few weeks afterwards. He again urged Drc. 1838, 
Ricks to make the discount, and as an inducement to him, Boyrwa 
proposed that about $500 of the proceeds should be applied ,°. 
to debts which Whitfield then owed Ricks. ‘The answer 
of Ricks stated, upon this part of the case, that he, Ricks, 
knew the note was taken by Melton for the price of the 
slave sold by him as commissioner under the order of the Court, 
but he did not know that it had been returned to Court or 
that Whitfield held it as Clerk for collection ; that Whitfield 
told him the fund was to be kept at interest during the life 
of Zaney Lewis for her benefit, and at her death the capital 
was to be divided among the other parties in that cause ; 
and that he, Whitfield, had given to Melton satisfactory 
security to pay the interest annually, and at the death of 
Zaney Lewis, the principal sum, and thus had become enti- 
tled to this note for his own use. Ricks still declined taking 
the note without the endorsement of Melton, which the 
other assured him, he could readily obtain. On the 13th 
of June, Whitfield applied to Melton for his endorsement, 
representing that it was necessary to enable him, as ordered, 
to bring suit or receive the money ; and for that reason, and 
without any other consideration, Melton made an endorse- 
ment to Whitfield, of that date. On the 17th of June, 
Whitfield renewed his application to Ricks, and repeating 
his declarations that he had taken this note from Melton, 
and for it had given his own bond with good security, upon 
which he would have to pay only the interest half-yearly 
while Zaney Lewis lived, he showed to Ricks the note with 
Melton’s endorsement on it; which was regarded by Ricks, 
~ as he says, as a confirmation of Whitfield’s statements, and 
at all. events, made Whitfield the legal proprietor of the 
note, competent to transfer it. He then made an advance 
in cash to Whitfield of $170, and took the note into his 
possession as a security. On the 19th of June, however, 
Ricks finally agreed to discount the note, taking off ten 
per centum, and applying the proceeds in the following man- 
ner: the sum of $270 to the satisfaction of a debt to the 
defendant Ricks, for money received by Whitfield as Clerk, 
of which the sum of $147 was received in February, 1837, 
at which time the present plaintiffs were the sureties of 
17 
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Dac. 1838. Whitfield in his office ; and the further sum of $230, in part 
Bowriso ixq Satisfaction of a note given to Ricks by Whitfield and by 


Rooms. 


one of the plaintiffs, Bunting, and one Arrington, as sureties ; 
and the residue was paid in cash to Whitfield. Whitfield 
then, viz. on the 19th, endorsed the note without recourse, 
but antedated it, as of the 14th of June. 

Shortly after the transaction between Whitfield and 
Ricks, the former absconded, and the Court allowed the 
official bond of the Clerk to.be put in suit against his sureties 
for the benefit of the parties in the petition, as relators ; 
which was accordingly done. Pending that suit, Ricks 
recovered judgment against Bunn and Cooper, but refrained 
from levying the money, because the parties to the petition 
gave him notice, that they should claim the money, and 
would sue him at once, if he proceeded to raise it. It was 
therefore agreed that it should remain as it was, until it 
could be seen whether the relators would succeed in the 
suit against the sureties ; in which case they wovid interfere 
no further, and the sureties and Ricks might contest the 
matter between themselves, 

The present bill was then filed by those sureties against 
Whitfield, Ricks, Melton, Zaney Lewis and the other 
relators in the action at law, submitting that the plaintiffs 
were liable to the relators, but insisting that there was a 
primary liability on the part of Melton and Ricks as the 
wrongful disposers and holders of the fund belonging to the 
relators; and that the relators ought, therefore, to have 


recourse to them or one of them. 
The prayer was that the debt of Bunn and Cooper might 


be declared to belong in this Court- to the relators at law, 
and that the money, if raised by Ricks, or, if not now raised, 
that the same might be raised and might be applied to their 
satisfaction, in exoneration of the plaintiffs. 

Battle, for the plaintiffs. 

The Attorney General, for the defendant Ricks. 

B. F. Moore, for the other defendants. 


Rurrin, Chief Justice, after stating the case as above, 
proceeded as follows: Several matters are quite evident in 
this case, which, we think, are sufficient to authorize the 
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relief of the plaintiffs. The debt which is the subject of Dec. 1838. 
the controversy, justly and equitably belongs to the parties Bustixe 
to the suit in the County Court. The security for it was Ricgs. 


taken under the directions of the Court, by an officer of that 
Court, and the money was to be collected by another officer 
of the Court, for the benefit of those parties. This latter 
person, instead of faithfully preserving the security thus en- 
trusted to him officially, disposed of it fur his own purposes, 
Now if Mr. Ricks admitted himself to have been aware that 
Mr. Whitfield was employing for his own use, that which 
had been confided to him for the use of others, it would be 
but enforcing a principle of common honesty to hold, that 
in discounting the note with that knowledge, and applying 
the proceeds as was done, he made himself accessory to, and 
responsible for, the breach of trust; he being one of the 
instruments in effecting it, and a partaker in the profit of it. 
Mr. Ricks could not hold what he knew his assignor could 
not in conscience convey to him. 

But it is said that Ricks had not such knowledge, and did 
not intend a wrong to any one, but was himself deceived by 
statements and appearances that removed and were suffi- 
cient to remove from his mind every suspicion of an improper 
disposition of the.note. If this were true, the owners of the 
note would have no cause of complaint against him, but 
have to submit to his gain by their loss. But it cannot be 
yielded, that the circumstances were not sufficient to excite 
suspicion, or that there were any that could properly allay 
all suspicion. 

The circumstances, on which the argument of good faith 
is based in his answer, ate that the note was made payable 
to Melton or order; that it was endorsed by Melton to 
Whitfield, as in ordinary transactions, so that the legal title 
was in Whitfield ; and that Whitfield moreover represented 
himself really to be the owner. 

It is first to be remarked in respect to the form of the 
instrument or of its transfer, that it is not at all material to 
the present inquiry, except so far as it involves a presump. 
tion of the knowledge or ignorance of the continuing interest 
of the persons for whose benefit the note was taken. No 
doubt, to an entire stranger to the previous part of the 
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Dec. 1838. transaction, the note, when taken by Ricks, would have 
Buxmixe presented the appearance of belonging wholly to Whitfield, 


°. 
Ricks. 


and to have always belonged to him or Melton, exclusive of 
an interest in any other person. But those appearances 
would have deluded only a stranger. One acquainted with 
the origin of the note would know that other persons besides 
Melton and Whitfield had been interested in the note, not- 
withstanding the inference to the contrary from the mere 
form of the paper; and therefore might—nay must— 
reasonably conclude that interest continued, as there was 
nothing from them to extinguish it. This last is Mr. Ricks’s 
situation instead of being that of the stranger. 

That he fully knew that Whitfield lad cajoled Melton 
out of his endorsement, or that he may not have been lulled 
by that endorsement into false security, or that he was actu- 
ally cognizant of Whitfield’s dishonest misapplication of the 
note, cannot be insisted on under the circumstances in which 
the cause is heard. The answer positively denies that Ricks 
actually knew or believed that the note did not belong to 
Whitfield, and aftirms his belief at the time from Melton’s 
assignment and Whitfield’s declarations that it did belong to 
the latter. 

But much less than actual or particular knowledge in 
detail is sufficient to convert a person into a trustee, who 
co-operates with a dishonest trustee in an act amounting to 
a breach of trust. Constructive notice, from the possession 
of the means of knowledge, will have that effect, although 
the party were actually ignorant—but ignorant merelv be- 
cause he would not investigate. It is wel! settled, that if 
any thing appears to a party calculated to attract attention 
or stimulate inquiry, the person is affected with knowledge 
of all that the inquiry would have disclosed. This principle 
we deem decisive of the present case. 

To say nothing of Whitfield’s known necessities and sus- 
pected insolvency, or his previous official defalcations or the 
false appearance attempted by antedating the endorsement — 
and admit that Ricks believed his representation, singular as in 
some respects it was; yet there are other facts undeniably 
known to Ricks, which should have prevented such confi- 
dence in Whitfield, and which suggested inquiries in 
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quarters where the whole truth must have been readily Dre. 1838. 
learned. Suvep 

Ricks knew why the sale was made ; by what authority; Rvs 
and for whose benefit ; and he knew that this was the note 
taken at that sale. From the nature of the sale, he must 
have known that Melton’s duty was to report the transac- 
tion to the Court and to dispose of the note according to the 
order of the Court, and not without such order, or the direc- 
tions at the least, of the persons entitled tothe money. Yet 
to not one of those sources did he apply for information, 
notwithstanding explanation was so obviously called for. 
He insists that he believed Whitfield ; and especially that he 
relied on the confirmation which Melton’s assignment would 
naturally create. It is clear, that Ricks did not at first be- 
lieve Whitfield; for he required Melton’s endorsement. 
When obtained, the answer seizes on it as constituting a 
formal legal authority in Whitfield to transfer the note, 
inasmuch as the note was payable to Melton or order, 
withvut a reference to his character in meking the sale. 
But, at the same time, this defendant is obliged to admit 
that he was aware of that character and of the interest in 
the sale of the parties to the suit by petition. Then Melton’s 
endorsement could satisfy Ricks of nothing in respect of his 
aut hority from the Court or those parties, to change the 
security for the debt by giving to Whitfield this note for his 
own. At most, that endorsement only carried the matter 
one step further back, and induced the suspicion that Melton, 
through design or ignorance, was committing a breach of 
duty. One who knew that, in its inception, the note belonged 
beneficially io the parties to the suit, could not justifiably 
rely on any endorsement, not even of him to whom the note 
was payable, without first ascertaining that those beneficial 
owners had parted from their interest, or that they or the 
Court had given authority to the person thus disposing of 
what—at least at one time —was not in fact his, although it 
so appeared tobe. Neither the Court nor those parties ever 
did any thing of the sort in this case; and so Ricks would 
have learned, had he applied to the record, or inquired of 
Melton, or either of the other parties. 

Had Mrs. Lewis, then, and the other persons who have 
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Ricks. 
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the same title, claimed by their bill the debt as theirs in this 
Court, there is no doubt that Ricks must have been coneid- 
ered as affected with notice of the rights of those parties ; 
and that the Court must have declared, that as the note was 
held by Melton and Whitfield, so it is held by Ricks also 
for their benefit. 

Ought not the same relief to be given at the instance of 
the present plaintiffs, the sureties of an insolvent principal? 
We think so, upon the principle on which sureties ordinarily 
receive the assistance of this Court. First, the creditors 
ought not to raise the money from the sureties, when the 
creditors can follow théir original security specifically and 
effectually : and secondly, the sureties are entitied to the 
benefit of all the remedies and securities that were in the 
power of the creditors. 

The creditors may certainly look to the Clerk’s sureties, 
if the note itself cannot be recovered, or its proceeds sub- 
jected in the hands of the holder. We think it but 
reasonable too, that the creditors should have proceeded, in 
the first instance, on the Clerk’s bond. That was a plain 
and direct remedy, ard as stated in their answers, it was 
uncertain whether notice of their rights, either actual or 
constructive, would be confessed by Ricks or otherwise 
established. In that state of things, the sureties could not 
impose on the creditors the delay, risk and expense of an 
equity suit against Ricks. But the question is presented 
now in quite a different aspect. The sureties have them- 
selves undertaken the task and expense of bringing Mr. 
Ricks to answer, and of estab!ishing such knowledge by 
him at the time he took the note, as converts him into a _trus- 
tee for the creditors, if they will look to him as such. They 
ought to do so and spare the sureties, because Ricks partici- 
pated in the wrongful attempt to deprive them of their 
security, and thereby rendered himself directly answerable 
tothem. -Besides, the fund, as the property of the claimants, 
ought to be tak: n, since it can be had, instead of leaving it 
in the hands of a person, who, in the view of the Court, did 
not come by it in good faith, for the sake of making the 
present plaintitls responsible for it as lost. 


But it is said the equity of the plaintiffs is repelled by the 
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nature of their obligation, as they contracted to be responsi- Dec. | 1638. 
ble for the frauds and other mal-feasances of the Clerk, as Bosra 
well as for his non-feasances. Admit it; but to whom are piyg 
they to be responsible? To those who can complain of a 
violation of official duty, as an injury to them ; but not to one 

who culpably aided or concurred in such breach of duty. 

The defendant Ricks cannot therefore urge this objection. 

The other class of defendants, the creditors, ought not ; 
because they have no interest either way ; as they are to be 

paid at all events, and they cannot but see that as between 
themselves and each of the other parties, that is to say, the 
plaintiffs in this Court and Mr. Ricks, the former are inno- 

cent in this transaction, while the latter is quite the 
contrary. This is a sufficient reason why the creditors 
should take their remedy against Ricks; or if the present 
plaintiffs had paid the creditors, why the plaintiffs should not 

be reimbursed out of the fund in the hands of Ricks, upon 

the principle of subrogation. The answer of Ricks further’ 
claims that he should be at least allowed to retain the sums 
which were applied to debts for which the plaintiffs or some 

of them were liable, as he says, upon other transactions. 

As to the portion that was applied to the bond in which 

. Arrington and one of the plaintiffs, Bunting, were sureties, it 
is sufficient to say that it cannot be allowed for want of 
mutuality. The demand of the plaintiffs is joint. and cannot 
be partitioned so as to allot a share to Bunting by way of 
satisfying the part of the bond for which he may be liable as 
between himself and his co-security, Arrington, who is not a 
party to this suit. ‘The counter-demand of Mr. Ricks is in 
the nature of a set-off, and ought, therefore, to be between 
the same parties. 

The answer leaves us in the dark with respect to the 
nature of the other demand for $147, said to have been paid 
into the Clerk’s office. It does not specify by whom paid ; 
in what suit; whether on execution or voluntarily; or 
whether Ricks was the legal or equitable owner of it. In 
short, there are no allegations, upon which it can be seen 
that the plaintiffs are legally responsible for that sum. If 
they be, Mr. Ricks can subject them in an action on the 
Clerk’s bond. We do him no injustice in declining to 
act here on the vague statement of his answer. 
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The result is, that the debt of Bunn and Cooper in the 
hands of Ricks must be declared subject to the satisfaction 
of the demand for which the plaintiffs were sued at law, and 
be brought into Court, that it may be applied thereto, if the 
plaintiffs have not already satisfied the demand of the rela- 
tors in the action at law, or be applied to the reimbursement 
of the plaintiffs, if they have so satisfied the relators. The 
necessary inquiries will be made upon those points, and of 
the amount of the respective debts and recoveries. The 
defendant, Melton, must pay his own costs; and the plain- 
tiffs must pay the costs of Mrs. Lewis and that class of 
defendants; but the defendant Ricks must repay to the 
plaintiffs the sum so to be paid by them, and also all the 
plaintiffs’ own costs both at law and in this Court. 


Per Curiam. Decree accordingly. 


GEORGE W. BROWN, et al. v. JAMES J. LONG, et al. 


M92 on a debtor has been discharged under the act for the relief of insolvents, 


so that his body cannot be again taken in execution for the debt, any choses 
in action or other property not subject to an execution at law, which he may 
afterwards acquire, may be reached in equity ; for the statute having déclared 
that no execution shall be again issued against the body of the discharged 
debtur, but that one may issue against “any estate’ which he may subse- 
quently acquire ; it is the duty of the Court of Equity to provide a remedy for 
the creditor when the estate of the debtor is of such a nature that it cannot 
be reached by an execution at law. 


Tue defendant, Long, was indebted to Campbell, one of 
the plaintiffs, in the sum of $1000, and executed his bond 
therefor with Brown, another of the plaintiffs, his surety. On 
that bond Campbell took judgment at law, for principal, in- 
terest and costs ; and thereupon issued a capias ad satisfa- 
ciendum, on which Long was arrested, and from which he 
was, in 1833, discharged as an insolvent debtor. The plain- 
tiff, Brown, subsequently made a satisfactory arrangement 
with Campbell for the debt, and took an assignment of the 
judgment to the other plaintiff, Cowan, in trust for Brown. 

The defendant, Long, was also indebted to the plaintiff, 
Brown, on another account in the sum of $46374>; for 
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which judgment was rendered, and Long arrested in 1833, Dre. 1838. 
and discharged as in the other case. Suean 

The bill was filed by Brown, Campbell and Cowan, ,°. 
against Long, Josiah Huie, Robert Huie, John H. Hardie, 
William Chambers and Samuel Hargrove. It set forth the 
foregoing facts, and then alleged that Long had no visible 
estate out of which any part of those debts could be satisfi- 
ed; but that since his discharge from imprisonment, he had 
been engaged in certain profitable speculations, upon which 
Josiah Huie became indebted to him in the sum of $1115, 
for which he executed his bond dated the 30th day of De- 
cember, 1836, and payable to Long ; and Robert Huie be- 
came indebted to him in the sum of $1300, for which he also 
executed his bonds payable to Long. The bill further stated 
that Long endorsed the bond of Josiah Huie in blank, and 
delivered it to Hardie, and he then delivered it to Chambers ; 
and that Long also endorsed the bonds of Robert Huie to 
Hargrove, and delivered the same tohim. The bill charged 
that those assignments were wholly without consideration 
and merely colorable; the same being in secret trust for 
Long, and intended to enable the assignees to collect the 
moneys for the use of Long, and to avoid the payment of the 
judgments against him and elude any process that could be 
legally issued thereon, 

The bill then charged that the plaintiffs had no remedy 
at law in the premises, and could not find any estate liable 
to their débts, unless in this Court the debts belonging to 
Long as aforesaid could be applied thereto; and the plain- 
tiffs thereupon prayed that Long might be enjoined from re- 
ceiving those monies from any of the said parties in whose 
hands they might be, that all the parties might be restrained 
from further negotiating the securities, that a receiver might 
be appointed, and that the debts to the plaintiffs might be 
decreed to be. paid thereout. 

To this bill the defendants all expected and put in a gen- 
eral demurrer, for want of equity; and upon the argument 
of the demurrer, his Honor sustained it and dismissed the 
bill with costs—whereupon the plaintiffs appealed. 

D. F. Caldwell, for the plaintiffs. 

W. A. Graham and Boyden, for the defendants. 
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Dec. 1838.  Rurrry, Chief Justice, having stated the case as above, 
Brows wx proceeded as follows: The counsel for the plaintiffs, as a 
Loxe, ground for reversing the decree, has endeavored to 

maintain the general proposition, that equity will, on be- 
half of any judgment creditor, lay hold of the stock or 
choses in action of the debtor, and apply them in satisfac- 
tion of the debt, if execution cannot be done on visible and 
tangible estate. 

With respect to the equitable property of a debtor, there 
seems to be no doubt of the correctness of the rule as laid 

— = down, provided the thing would be subject to execution if 

erty <s a the equitable interest of the debtor were the legal interest in 

be reached possession. But we believe the Courts in this State have 
by an never yet carried the principle far enough to embrace legal 

tor, _Provi- chosesin action. In Harrison v. Battle,1 Dev. Eq. Rep. 537, 

would be Chief Justice Henperson observed, when the question of a 

— m4 pure debt arises, it will be time enough to consider whether 

rd the equi- it cannot be reached. We think with him, that the question 

est of the is too important to be determined, until it shall so arise that 
debtor its decision will be essential to the decision of the cause. 
legal i cr, Phe decisions of the Courts of New-York in the affirmative 
session. would receive the utmost consideration, both from the re- 

But wheth- Spect due to the learning of the Judges and to the intrinsic 

fy Senerel- force of their reasons. It must, however, be observed, that 

Seiten aang the opinion of Lord Tuurtow was explicitly given the other 

reached by Way ; and seems to have been approved more than once by 


a creditor Tord Expon. Moreover, it has been found necessary, or at 


* inall cases 


ee least useful, to sanction and regulate the doctrine in New- 
notbe York by statute. Upon this occasion, however, the Court 
done on leaves the question as it is found ; since the state of this case 


visible an 
— enables and requires the Court to overrule the demurrer 
his debt-, upon @ principle much less extensive than the one urged by 
or. Qu-7 the counsel, and for which we have the authority of a deci- 
sion in point by Lord Harpwicxe. We think there is a 
strong and evident equity for the plaintiff arising out of the 
discharge of Mr. Long as an insolvent debtor ; which ope- 
rates as a complete protection of his person under the 
statutes. That circumstance distinguishes this from ordina- 
ry cases of judgment debts; in which the creditor can, by 


taking the body in execution, compel satisfaction by an as- 
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signment of the chose in action of the debtor. Although a Dro. 1838, 
creditor may not, therefore, have the right generally to come " Buown 
into this Court for satisfaction out of his debtor’s debts, be- ox, 
cause the Court must take notice that the law gives him the 
capias ad satisfaciendum, and gives it as an adequate reme- 
dy, and therefore equity cannot say it is inadequate ; yet for 
that very reason, this Court must interpose in a case in 
which the party has lost the capias ad satisfaciendum, and 
the law gives no other remedy in its stead, although at the 
same time the plain intent of the legislature was that the 
creditor should be paid. From necessity, therefore, lest 
there should be a defect of the justice meant to be provided 
for the creditor, the plaintiff is entitled to be relieved by 
force of the act of 1793. Rev. Stat. ch. 58, sec. 16. The 
seventh section of the act of 1773, not only exonerated the 
person of the debtor, but enacted that the judgment shall be 
held to be satisfied, and that no execution shall issue against 
any estate which the debtor may afterwards acquire. This 
provision taken in connexion with other parts of the act for 
the assignment and distribution of the debtor’s estate, made 
this a statute of bankruptcy in substance. Then comes the 
act of 1793, “to alter and amend” the act of 1773. It 
begins by reciting the former enactments respecting the 
judgment being satisfied, and the denial of execution; and 
then proceeds to recite further, that it had been experienced 
that those sections had been frequently productive of fraud- 
ulent conveyances to the injury of creditors, and appeared 
to the assembly against good morals; and then it repeals 
those provisions of the former law, and enacts that, after the 
of that act, execution may issue against any estate 
afterwards acquired by the insolvent debtor. We think it 
plain, that the legislature meant the act of 1793 to be sub- 
stantially beneficial to creditors ; and that while it gives an 
execution on which tangible property afterwards acquired 
can be taken and sold, it follows, in a case in which an in- 
terest of the debtor equally valuable with tangible property 
exists, but which cannot-be reached directly for the want of 
any suitable process against it, nor indirectly for the reason 
of the exemption of the debtor’s person, that the Court of 
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Dre. 1838. Equity must see that the statute is executed in those points, 
Bsows in which the Courts of law are inefficient. 


?. 
Loxe. 


The fund out of which the plaintiffs ask satisfaction, it 
is admitted by the demurrer, belongs to the debtor, Long, 
and also that the securities have been transferred without 
consideration and in trust for him, and collusively kept on 
foot to elude the payment of those debts. It is an interest 
acquired subsequently to the discharge of Long; and the 
case is within the mischief the act was intended to remedy, 
and therefore within the remedial power of some Court, 
and not being within that of a Court of Law, falls into that 
class of the duties of the Chancellor which forbids him to 
allow a right to fail for want of an adequate legal remedy. 

Upon views like these the tase of Edgell v. Haywood 
and Dowe, 3 Atk. 352, was determined by Lord Harp- 
WICKE, upon one of the insolvent debtors’ acts, called the 
Lords’ acts, passed 10 Geo. II, ch. 26; in which after dis- 
charging the person, “ it was provided that creditors might 
take out a new execution against the lands and goods, &c., 
as they might have done had the prisoner never been taken 
in execution.” Upon the bill of the creditor against the 
debtor and the executor of a will in which a legacy was be- 
queathed to the debtor, it was decreed that an account 
should be taken of the debt to the plaintiff for principal, in- 
terest and costs, at law and in equity, and also an account 
of what was due for the legacy, and that the latter should 
be applied in satisfaction of the former. It is argued on the 
part of the defendants that our act gives no more counten- 
ance to the jurisdiction, than the principles of general equity 
did before the act. It is said, that under the former law the 
debt was declared to be satisfied, and that this must be taken 
liberally in favor of poor debtors, and that therefore, al- 
though this was altered by the subsequent act of 1793, the 
alteration cannot be extended beyond the words of the latter 
act, which are “that execution may issue against any es- 
tate,” &c. But we think the spirit of the act is inconsistent 
with the literal interpretation insisted on. 

The same argument was urged in the case before Lord 
Harpwicke, upon the words of that statute, which have 
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already been quoted, and give much more color to the argu- Dre. 1838. 


ment than those of ouract. But he held the act to be bene- 3, 


ficial to the creditor, and therefore not confining him to the 
same remedy by execution, as before the statute ; and relief 
was given because the Court looked upon the legacy “as a 
part of the property of the debtor which the creditor could 
not come at without the aid of the Court.” 


The judgment is put distinctly upon the loss of the ca. 


sa ; for although the remedy, through the grace of the crown, 
upon an outlawry is also mentioned, yet that does not alter 
the principle, which is not that the remedy at law was 
more or less efficacious; but that when the right of the 
creditor to demand the person of the debter ceases, there is 
in regard to property thus situated, no remedy at law. 

If that was so upon those words which were put into that 
act by way of proviso, much more plainly correct is such a 
construction of our act. It passed twenty years after that 
it alters and amends, and professes as the reasons for alter- 
ing the previous provisions, that they were against good 
morals and led to fraudulent conveyances. To what is al- 
lusion here made? We think very clearly to the bad moral- 
ity of a debtor, whose person the law had benignantly deliv- 
ered, keeping back any thing in any form from the satisfac- 
tion of his just creditor. Therefore, when the act gives an 
execution against the debtor’s estate, the provision is not to 
be so construed as to be illusory, or so as to put it inthe power 
of the debtor to elude it, “against good morals.” On the 
contrary, an effectual execution is meant ; and as that cannot 
be had at law, this Court, in conformity to the purposes of 
the legislature, must give it. The act not only repeals parts 
of the previous law, but upon its face is affirmative and 
remedial in its enactments; and in that spirit this Court 
must give effect to it by decreeing relief to creditors here, 
upon the ground (if no other) that the law intended they 
should be satisfied, and that they cannot be satisfied by any 
other means than those in the power of this Court. 

The decree must therefore be reversed with costs, and 
the cause remanded, that the defendants may answer, and 
other proceedings be had according to the course of the 
Court. 


Per Curiam. Decree reversed. 





Baown 
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Dec. 1838. 
— ELISHA SCULL, et uxor ». LEMUEL JERNIGAN, et al. 





Scuit 


pe ee The proceeds of land sold for partition under the act of 1812, (1 Rev. Stat. ch. 
85, sec. 7,) to ‘which an infant is entitled, remain real estate, until the infant 
comes of age and elects to take them as money; and ifthe infant be a female © 
and marry, and her guardian, to whom such proceeds had been paid by order 
of the Court of Equity, pay the same to her husband, upon her death they 
will descend as land to her real representatives, and this whether she married 
and died before or after she came of age ; Ifin the latter case she never elected 
herself while sole to take such proceeds as money, nor consented, in the 
manner provided by law, after marriage, that her hasband should so take 


them. 

Jacos Suarre died intestate, seized of lands in fee and 
leaving seven children ; of whom an infant daughter, Eliza- 
beth, was one. Upon a petition in the Court of Equity for 
partition, a sale of those lands was ordered and made by the 
Clerk and Master ; who received the purchase money, and, 
by order of the Court, paid it to the several heirs equally— 
the share of Elizabeth being paid to her guardian. In 
March, 1833, she intermarried with the defendant, Jernigan, 
and in January, 1834, died without having had issue. In 
July, 1833, the guardian of his then wife, settled with Jerni- 
gan, and paid to him her estate, including her share of the 
price ofthe land. The heirs at law of Mrs. Jernigan, were 
her sister, Mrs. Scull, and five brothers ; of whom four con- 
| veyed to Scull all their part of her estate. 

The bill was brought by Scull and wife against Jernigan 
and the brothers, and it prayed that Mrs. Jernigan’s share of 
the proceeds of the land might be declared to be real estate, 
and to belong to her heirs, and that the assignments to Scull 
might be established, and such parts of the fund as he or he 
and his wife might be entitled to might be decreed to be 
Jernigan. 

The answer of Jernigan insisted that he received his 
wife’s estate in money, without reference to what it originally 
4 consisted in; and therefore that he received it as personalty 
and was the owner of it. 

In.the Court below there was a decree for the plaintiffs, 
that Jernigan should pay one sixth part of the fund, with 
interest since the death of his wife, to Scull and wife as her 
share, and four sixths to Scull as belonging to him under the 


assignments. The defendant, Jernigan, appealed. 
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Tredell, for the plaintiffs, 
No counsel appeared in this Court for the defendant. 


Rorrin, Chief Justice, after stating the case as above, 
proceeded: We think the distinct terms of the act of 1812, 
1 Rev. Stat. ch. 85, sec. 7, furnish a plain answer to the 
single question arising between the defendant and the plain- 
tiffs. That act is addressed to the Court of Equity, a well. 
known doctrine of which was, that land*may be considered 
as money and money as land, according to the conversion 
made or to be made by the mandate of the law or the direc- 
tions of the former owner. After enacting that there may 
be a sale of land for division, the statute then further enacts, 
by way of proviso, that if a party be an infant feme covert, 
non compos, &c., the part of the proceeds of sale, to which 
such person is entitled, shall be so invested or settled, that the 
same shall be effectually secured to the person so entitled, or 
his or her real representative. The last are the material 
words, as the question is, how the fund is to be treated after 
the death of the party, when claimed by the two classes of 
representatives, personal or real. To that purpose, the lan- 
guage is unequivocal. It is secured to the real representa- 
tive; and is, of course, land in thisCourt. The import of the 
statute is, that as to such parties as could- not, for want of 
capacity, consent to a conversion of their land into money, 
the sale—necessary to some purposes, and therefore author- 
ized by the legislature—should not operate as a conversion. 
The money is, therefore as much land, as if the act directed 
it to be a realizing fund, and reinvested in other land in 
severalty. It is true this character is not indelible, but the 
person entitled may elect to take it as money, and any act 
that denotes that intention will be sufficient to remove the 
character of realty that attached to it. But to have that 
effect the election must be made by the person entitled, and 
not by another for him or her ; and that person must also be 
capable in law of making the election. Consequently, it can 
never be done by one non-sane or an infant; nor by the 
committee or guardian of such persons ; and the Court never 
interferes so as to change the course of succession. Whether 
therefore the fund remain in Court ; or be, by the direction 





J ERNIGAN. 








ry 


146 





EQUITY CASES IN THE 


Dre. 1938. of the Court, invested in stocks by an officer of the Court; 





Sour 


°. 
Juanican. 


or be invested in like manner, or in mortgages, or let out on 
personal security by a guardian; in all these conditions the 
nature of the fund continues unchanged, and the investment 
is only for the purposes of profit, and not of conversion. 
Had Mrs. Jernigan died an infant and unmarried, there can 
be no doubt that her heirs could have followed this money 
in the hands of her guardian, as real estate. There is 
nothing in the case to alter their rights. It does not appear, 
indeed, what was her age when she married and died. But 
although a married woman may, in a particular manner, 
elect to have the money paid to her husband, there was in 
this case nothing done with that view by the defendant’s 
wife. She is permitted to dispose of the money, because 
equity follows the law, and there is a legal method by which 
she could convey the land, if it had continued land. For 
this purpose the course of the Court is to take the consent of 
the wife upon privy examination, either in Court or by com- 
mission in the nature of a dedimus potestatem. But without 
such assent the person who has the fund as trustee for the 
wife has no authority to pay it to the husband ; nor has the 
husband a right to receive it. Such unauthorized payment 
and receipt cannot therefore affect the nature of the fund ; 
and it remained real estate. ' 

The decree, consequently, did no injustice to the defend- 
ant, and as to him, ought to be affirmed with costs. But it 
must be somewhat varied as respects the rights of the hus- 
band and wife, as between themselves. It directs the wife’s 
share to be paid to the husband and wife ; which in effect, 
is to pay it to him. . Now, the ground of the decree for the 
plaintiffs is that the money is, as to them, land; which makes 
it the duty of the Court to secure the feme’s share for her or 
her real representatives, unless she chooses to part from it 
inthe regular method. So much of the decree as directs 
the payment of that share to the plaintiffs must be remodelled 
and the money ordered to be brought into Court, that it may 
be properly invested and settled. 


Per Curtam. Decree accordingly. 
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Dec. 1838. 
MARY LOCKE v. JOHN ARMSTRONG, et uxor. ” Leone 
v. 
Where an administrator purchased a female slave at his own eale and account- 4 


ed with the distributees for the price, and was permitted to hold the slave and 
her increase for forty years and upwards without any claim or demand from 
them, if was held, that if the reception of the price of the slave did not 
amount to a confirmation of the sale, yet acquiescence for so long a time 
would have the same effect; that such laches must deprive a party of all 
right to open what was apparertly closed so long, whatever might be the 
subject of the transaction; and especially ought it to have that effect in the 
case of female slaves, from whom in the mean time a numerous progeny 
might spring. 


Tue bill was filed in July, 1835, for an account and dis- 
tribution of the personal estate of William M’Lelland, who 
died intestate in the year 1781. The intestate left a widow 
and three infant children, of whom the plaintiff was one; 
and administration of his estate was granted to John M’Lel- 
land, William M’Lelland, and his widow-Rebecca. He left 
a small estate which was exposed to sale by the administra- 
tors in November, 1781, and including the price of a negro 
girl owned by him, brought the sum of £311, 10s. 5d. The 
widow became the purchaser of the slave at £85, 1s. Od.; and 
she and her second husband, Armstrong, or thos: claiming un- 
der them, have held the slave and her issue ever since, with- 
out any claim on the part of the plaintiff, or any other person, 
until the filing of the bill. John M’Lelland, one of the ad- 
ministrators, was afterwards appointed the guardian of the 
plaintiff ; and in 1791, the account current of the adminis- 
trators was returned and audited by a committee of the 
Court, and stated the balance of the estate to be distributed 
between the three children including the price of the slave, 
to be, after payment of debts, the sum of £248, 7s. 8d., of 
which the plaintiff’s share was £28, 15s. 11d. principal, and 
then in the hands of her guardian. The plaintiff came of 
age in 1794; and in that year, and the years of 1796 and 
1797 respectively, received a payment from her guardian, 
amounting altogether to the sum of £143, 10s. 1d., and 
granted her several receipts therefor—the last being express- 
ed to be her “ legacy due from the estate of her father.” A 
few months after the last payment, the plaintiff married and 
remained covert until the death of her husband in 1820. 
19 
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Drc. 1938. The bill stated that the plaintiff was, at the period of the 
“Locke payments to her, of opinion that she had not received all she 
-. was entitled to, and particularly, that a share of the slave’s 
staunc. heirs and increase belonged to her; and that during her 
marriage, she repeatedly urged her husband to demand and 
prosecute her claim at law for them, which, however, he de- 
clined or failed to do; and that his affairs were much em- 
barrassed at his death, so that she was left in distressed cir- 
cumstances and was unable to give security for the prosecu- 

tion of a suit, before she brought the present suit. 

The bill was brought against the widow and her second 
husband, she having survived the two administrators many 
years, and also against the other two children; and it pray- 
ed that the purchase of the slave by the administrators 
might be declared void, and that she and her profits and 
issue might be declared to be parts of the estate, and an ac- 
count taken, and distribution according to right. 

The answer of Armstrong and wife stated, that the price 
given for the slave was the full value, that it was included in 
the account of the estate on which the settlement was made, 
and the plaintiff’s share ascertained ; that the plaintiff was 
fully informed thereof and never expressed any dissent, but 
received her share willingly ; and that during the three 
years that elapsed after the plaintiff’s arrival at full age, be- 
fore her marriage, she set up no claim for the slave, nor did 
her husband during his life-time, nor did the plaintiff for fif- 
teen years after his death, nor until the filing of the bill ; al- 
though during the whole time the parties lived in the same 
neighborhood. Upon the lapse of time and laches of the 
plaintiff and her husband, the answer insisted as a bar to 
the relief. Tlie answer stated that the two administrators 
managed the estate and had the assets, and they had both 

Nf been dead many years ; and that the widow never had in 
her hands any part of the estate, but what was considered 
her share, and she believed the whole estate was fully ac- 
counted for in the settlement. 

Cook and Boyden, for the plaintiff. 

D. F. Caldwell, for the defendant. 








Rurriux, Chief Justice, having stated the case as above, 











SUPREME COURT OF NORTH CAROLINA. 


149 


proceeded: The litigation begun by the plaintiff at this Dec. 1938 


late day, must, we think, under the circumstances of this 
case, be fruitless to her. The Court is satisfied that the 


Locgg 
». 


plaintiff received through her guardian, and in the payment er20Ne. 


from him after she came of full age, her share of her father's 
personal estate, inclusive of the price of the slave. If she 
knew the fact at the time, the acceptance of the price was 
an election to abide by the sale, as being more beneficial to 
her, and amounts to a confirmation of it. Such the answer 
avers to be the truth. It is true there is no precise proof to 
the points that the plaintiff was fully informed of all the 
facts, or knew that she had a right to treat the sale as void 
and claim the slaves specifically. But such proof is not 
now to be expected. The remote periods at which the 
events occurred, and the deaths of the principal parties to 
the transactions, render it impossible to ascertain the actual 
facts, whatever they may have been. The cause must 
therefore be decided upon such reasonable and legal pre- 
sumptions as arise from the conduct of the parties. They 
remove every doubt as to what the decision ought to be, and 
if express confirmation be not established, yet acquiescence 
in what was done for fifty-five years after the transaction, 
and more than forty after the plaintiff could act for herself, 
ought to have the same effect. Such laches must deprive 
a party of all right to open what was apparently closéd so 
long ago, whatever might be the subject of the transaction. 
But it is peculiarly proper in reference to the case before 
us. One ought not to stand by and see another raising 
slaves at great expense of money, and taking the risk of their 
lives, without saying any thing, until in the event there is a 
numerous progeny and a good profit, and then claim the 
privilege of returning the money and taking a share in the 
slaves. - Had the negroes died, the plaintiff would willingly 
have kept the money. Having given no intimation to the 
contrary for half a century, she must retain the position she 
then took. Her laches deprives her of the right to invoke 
the aid of the Court for the correction of what she has so 
long acquiesced in, and what cannot be corrected without 
serious loss and gross injustice to the opposite party. 

There is an attempt to account for and excuse the de- 








=< 


——— 


er 











150 EQUITY CASES IN THE 


Dec. 1838. lay by the poverty and distress of the plaintiff since her 

Locee Widowhood. But it entirely fails. To say nothing of her 

pa being of age three years before her marriage, and of the 

staoxa. effect upon this question of the power and absolute right of 

the husband to sue for, receive, or release a personal legacy 

or distributive share belonging to his wife, the proof of the 

distressed circumstances is unsatisfactory. It does not make 

out a case of such destitution as marks that to have been a 

real difficulty in the party’s way, and the true cause of the 

delay. The circumstances of the plaintiff were straitened ; 

but she had dower in a fertile tract of land, on which she 

brought up a large family of children. But had it been 

otherwise, it would not have altered the result. It might 

have accounted for the plaintiff's not bringing suit, but it 

pe al could not be a reason why she made no demand, nor made 

tynay known her claim either to those against whom it was, or to 
account for ie 

his not any other person. It does not appear that the plaintiff or 

bringing her husband ever uttered one word of intimation to any per- 

= poneed , son whatever of dissatisfaction with the settlkement made by 

why he her, or of any interest in, or claim to the negroes up to the 


Jencnd, moment of filing the bill. Poverty may restrain one from 
= 4 going to law, but it rather increases the disposition to com- 
claim eith- plainof injustice, especially at the hands of relations, from 
A. aa whom it is to be least expected. Total silence for so long 
whom it a time, admits of but one explanation —that it grew out of 


was, or to . ° 
any other the party’s assent at the time or a subsequent approbation. 


person. The bill must be dismissed with costs. 


Per Curiam. Bill dismissed. 
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JOEL JENNINGS et al. Ex’rs of LEMUEL JENNINGS, v. 
ELLIOT SYKES, et uxor. 


A trustee cannot claim from the cestui que trust immunity from the conse- 
quences of a breach of trust, or indemnity against pecuniary loss from it :— 
Therefore where a guardian procured an order of Court for the sale of slaves 
belonging to his ward, and purchased them himself, and afterwards claimed 
them as his own, it was held, that he could not, upon the ward's becoming of 
age and recovering the slaves in a suit at Jaw, obtain in a Court of Equity, 
remuneration for his expenses in keeping and maintaining them. 


Lemuel Jennings was the guardian of Susan Harris, an 
infant of tender years, who was entitled to a negro woman 
and three children. The guardian obtained an order of the 
County Court for the sale of them, upon the ground that the 
ward had no other sufficient estate to defray the expenses of 
their support. At the sale, Jennings became himself the 
purchaser, through a friend, at the price of $101; which he 
credited to his ward, in the guardian accounts returned to 
court. He kept possession during his life, and the negroes 
increased to a numerous family ; and at his death, his execu- 
‘ tors delivered them to the several persons to whom Jennings 
in his will bequeathed them. Actions of detinue were then 
instituted by Susan Harris against those several persons for 
the slaves in their possession respectively, and judgments 
obtained in the names of herself and Sykes, with whom she 
intermarried. Thereupon the executors of L. Jennings 
filed their bill against Sykes and wife, and therein further 
alleged, that their testator believed he had acquired a good 
title to the slaves, and under that belief, took possession of 
them as his own property, and laid out large sums of money 
and labor in their maintenance ; but that the recoveries 
against his legatees were effected upon the ground that his 
purchase was a nullity. The bill insisted then, that Jennings 
held the slaves as guardian, notwithstanding his supposed 
purchase and his claim, and therefore that his estate was 
entitled to be reimbursed those expenses. And the prayer 
was, that an account might be taken thereof, and that the 
slaves might stand as a security for the sum found due, and, 
in the mean while, for injunctions to stay the executions at 
law. 
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The defendants gave security to abide by the decree that 


Jarxixas might be made, and the order for an injunction was there- 


Sum, 


upon discharged. 

The defendants answered, that the sale was made for 
the purpose of defrauding the ward, and not honestly for 
the reason stated in the petition ; and that both Jennings and 
his legatees claimed to huld, by virtue of his pretended pur- 
chase, in opposition to and defiance of the defendants’ title ; 
and they insisted, therefore, that the plaintiffs had no right 
to the compensation claimed, or if they had, that it ought to 
be recovered at law. 

Iredell, for the plaintiffs. 

Kinney, for the defendants. 


Rorrtn, Chief Justice, after stating the case as above, pro- 
ceeded as follows: We are not aware of any equity, on which 
the bill can be supported : and are of opinion that it must be 
dismissed. If the defendants had found it necessary to seek 
their redress here, their obligations to remunerate the plaintiffs 
for outlays, of which they derived the benefit, might perhaps 
be recognised. But that is not the case. The guardian did 
not clothe himself with the legal title, but the ward was able 
to recover at law upon her original title and without any 
help from this Court. The guardian has to resort to us, and 
he asks that the recoveries at law may be defeated, at least 
in part. The equity on which this is asked is, at all events, 
novel. It is one of this sort: That a trustee may claim 
from the cestui cue trust immunity from the consequences 
of a breach of trust, or indemnity against pecuniary loss 
from it. We see no sound reason for such a principle. It 
is said, however, that there was no breach of trust; for the 
sale was ineffectual, and the title remained as before. But 
that only proves that by the providence of the law, the 
breach of trust was not as successful, nor the injury as great 
as it was intended. Still it was a breach of trust, inasmuch 
as the guardian denied his ward’s title, and claimed and dis- 
posed of her negroes as his own. If a stranger had taken 
the slaves into possession as a wrong-doer, neither natural 
justice nor artificial equity would sustain a demand upon the 
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innocent owner for outlays on the slaves, beyond the pro- Dec. 1833. 
ceeds of their own labor. With even less face, it would jy xxinos 


seem, can one prefer the claim, whose office it was to take 
and keep possession for the owner, and who, contrary to his 
office, denied the owner’s right and set up title in himself. 
If the title thus set up prove defective, the party must sub- 
mit to the loss. He can look no further for remuneration ; 
for his advances were made in confidence of his own title, 
and not on the faith of that of his cestui que trust. ‘The 
relation between the parties cannot, therefore, affect the 
question ; for every act, out of which the claim arises, was 
done without reference to that relation, and contrary to the 
duties incident to it. The bill must be dismissed with costs. 


Per Curiam. Bill dismissed. 





MOSES WHITESIDES, et al. v». DAVID WILLIAMS and DANIEL 
ALLEN. 


An equity of redemption in a mortgage of slaves or other personal property, is 
not in law subject to an execution, the act of 1°12 (1 Rev. Stat. ch. 45, sec. 
5,) extending to the equity of redemption in lands only. 

A party having a mortgage on a slave, will not, at the instance of a subsequent 
purchaser, be prevented from foreclosing it, upon the ground that he had 
another fund out of which he might obtain eatisfaction, if that fund had not 
in fact been assigned, but had only been agreed to be assigned to him by the 
mortgagor, and the person who held the fund was no party to such agree- 
ment. 


Tue bill was for a foreclosure of a mortgage. The 
defendant Allen purchased a slave named Ned, and other 
articles at a sale made by the administrators of one Littleton 
Patillo. Allen was one of the distributees of the personal 
estate of Patillo; and at the sale he requested the plaintiffs 
to be his sureties in a bond to the administrators, promising 
them that the administrators might retain his distributive 
share to satisfy the bond when it became due. The plaintiffs 
refused, unless, in addition thereto, the slave Ned should be 
mortgaged to them as a counter security for their liability. 
Upon this Allen executed the mortgage for the slave to the 
plaintiffs, and then gave the bond to the administrators, 
signed by the plaintiffs as sureties. Allen afterwardsassigned 


Sy 


v. 
KES. 








154 





EQUITY CASES IN THE 


Dec. 1938. his distributive share to a third person, and became insol- 
“Ware. vent. A creditor of Allen, had an execution levied upon his 
— equity of redemption in the slave Ned, when it was sold by 
Aes. the Sheriff. and the defendant Williams became the pur- 


chaser. The plaintiffs were sued upon Allen’s bond to 
which they were sureties, and were compelled to pay the 
whole amount of it. The bill sought to have the mortgage 
foreclosed, and that the slave should be decreed to be sold, 
and the plaintiffs indemnified out of the purchase money. 

The bill was taken: pro confesso as to Allen. Williams 
answered, and insisted that the plaintiffs should look first to 
Allen’s distributive share for indemnity, and if that fund 
failed, then they might resort to their mortgage to supply 
any deficiency. 

No counsel appeared for either party. 


Danie, Judge, after stating the case as above, proceed- 
ed: We think there are two answers to the defence of 
Williams. First, the equity of redemption in a mortgage of 
slaves, is not in law subject to an execution. The Sheriff 
had no authority to levy on it, therefore he could transfer no 
title or interest to Williams as purchaser under his sale. 
The equity of redemption in Jands is liable at law to an exe- 
cution by force of the act of Assembly, | Rev. Stat. ch. 45, 
sec. 5, but the redemption of slaves or other personal estate, 
is not embraced in the act. Secondly, Whitesides, by the 
mortgage has the legal estate in the slave ; and this Court 
would not prevent him foreclosing his mortgage and compel 
him to look to the distributive share which had never in fact 
been assigned to him, but rested only on Allen’s agreement 
to assign, the administrators being no parties to that agree- 
ment ; this is not a reason sufficient to prevent a foreclosure. 
There must be an account taken, and if the defendants do 
not redeem by a day to be fixed, the slave must be sold and 
the plaintiffs’ debt and cost paid out of the purchase money. 


Per Curiam. Decree accordingly. 
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JOHN D. GRAHAM, Adm’r of ELIZABETH E. GRAHAM, ». Grinan, 


GEORGE L. DAVIDSON, et al. 


There is no trust which can be reposed in one person over the property of an- 
other, in regard to the management whereof, a full and detailed account is 
more impcriously demanded, than in that which the law confides to a guar- 
dian over the estate of his ward. Hence where an alleged settlement is set 
up by a guardian as a bar to an account, and it is not seen that any account 
was stated—nor what were the matters embraced within the attempt to set- 
tle—and the guardian himself will not swear, that so far as it went the settle- 
ment was correct—but leaves the ward to make full proof if he can that it 
was not correct—it will be no bar toa full account from the guardian. 

Where an executor of an e8tate becomes guardian to the legatees, an account 
from the guardian necessarily requires an account from him as executor, for 
the purpose of ascertaining the funds which came or ought to have come to 
his hands as guardian. 

Where one of two wards interested in the same estate makes a settlement with 
their guardian on behalf of himself and the other ward, the latter will not be 
thereby precluded from calling for a full account from the guardian, if he were 
not a party to the settlement. 

When two co-executors make a joint return of inventories and accounts of sales, 
either will be answerable for what appears thereon, if he do not show what 
came to the hands of the other alone. 

Where an executor returns an inventory of debts due the estate, without stating 
them to be desperate or doubtful, he will be held responsibie for them, unless 
he can show that there were set-offs against them, or that the debtors were 
insolvent so that the debts could not be collected. 

Where a testator for the purpose of paying his debts and schooling his children, 
created a fund arising from the sale of his goods, the obligations due to him 
and certain other claims, and then directed that his negroes at a certain period 
should be divided between his son and daughter, two thirds to the son and 
one third to the daughter, and that the hites of the said negroes should be 
divided in like manner, it was held that the son took two thirds of the negroes 
and theirjhires only, and that the property composing the fund for the pay- 
ment of debts and schooling the children, not wanted for those purposes, was 
given equally to the son and daughter (who were the only children) by im- 
plication, or was undisposed of by the will, and therefore was to be equally 
divided between them as next of kin. 

An executor canarot claim commissions upon his disbursements, if it appear that 
he has been allowed them upon the amount of the estate, and the court deem 
that allowance sufficient for his trouble and services. 

A debt returned in one inventory without comment, will not be charged against 
the executor, if in a subsequent one, it be stated that the same was believed 
to have been paid to the testator, and the debt appears to have been due sev- 
eral years prior to the testator’s death, and withal was barred by the statute 
of limitations. 

In a devise of a certain farm and “all stock on thesame,” the words “ all 
stock ” will comprehend only the animals used with, supported by, or reared 
upon the farm, and will not include the plantation tools and the gathered crop 
that may be on it. 

Interest, according to the usage of our courts follows debt as its ordinary attend- 
ant, and is to be charged against an executor in his account without showing 
that he made interest’or used the funds himself. And an executor in this 
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state will be charged with interest on notes and other debts from the time they 
become due, and upon sales from the expiration of the time’of credit, up to 
the settlement of the estate, if no interest account were kept to show that 
less interest was in fact received. 

In calculating interest upon payments made by an executor, consisting of a 
great number of small items, the commissioner may ascertain the amount of 
each year, and allow interest thereon from the middle of that year. 

Where one person was appointed guardian of A, and a second of B, and they 
executed a bond as the joint guardians of both wards, and the first guardian 
deliveted over money and effects belonging to A, to the other, it was held that 
the first was the sole guardian of A, and the cther was but his agent for 
whose acts he was responsible ; or that if the guardians were to be considered 
as joint for both wards, still the first was responsible for the acts of the other, 
upon the principle that where by the act or agreement of one trustee, money 
gets into the hands of his co-trustee, both are answerable for it. 

An allotment of personal estate made to a widow upon her dissent to her hus- 
band’s will, by a jury under the provisions of the act of 1784 (Rev. c. 204) 
gives her at least a prima facie warrant to exact payment of the amount, and 
after the lapse of thirty years a payment will be presumed ; and if a legatee 
file a bill for an account against the executor, in which he designs to impeach 
the validity of the assignment to the widow, she ought to be made a party so 
that she may sustain it, and if she cannot sustain it, that she may be made 
liable in the first instance for what has been improperly received under it. 


Cuartes Conner, formerly of the County of Mecklen- 
burg, died in the month of January, 1804, having previously 
duly executed his last will and testament in writing, whereof 
he appointed his wife Ann, the defendant George L. 
Davidson, Charles Harris, and Peter Epps, of Virginia, exec- 
utors, who all caused the said will to be proved and took upon 
themselves the trust thereby confided to them. The testator 
left surviving him his widow and two children, a son, Henry 
W. Conner, one of the defendants to this suit, and a daugh- 
ter, Elizabeth Epps Conner. By his will he devised and 
bequeathed to his said widow, land and personal property 
during her widowhood ; other personal property for life, 
certain negro slaves absolutely,and an annuity of one handred 
dollars for five years. He devised to his son Henry several 
tracts of land, among which was one called the Greenwood 
Farm, “with all the appurtenances belonging to the said 
land, including all stock on the same,” absolutely ; also a 
tract of land called Given’s, “ if not needed to defray debts,” 
and bequeathed to him several personal chattels, a good 
horse, carriage and harness, with a negro boy Jack, exclu- 
sive of his dividend of the others.” The testator devised to 
his daughter several tracts of land, and bequeathed to her 
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two beds and furniture, and two negro women, upon condi- Dec. 1838. 
tion that if she should die before arriving to mature age, all ‘Guam, 
the said property should descend to her brother ; and further 4¢™'t 
declared his will that she should be furnished with a horse, Davivsos. 
saddle and bridle. In a subsequent part of the will the 
testator directed that his store of goods should be sold in 
order to help to discharge debts, and that the obligations 
then in suit, and to be put in suit, should be collected and 
debts discharged therewith, and if there should be any over- 
plus—the same to be put on interest for the use of schooling 
his two children, but in case they should prove insufficient, 
Given’s plantation to be sold. He further directed that the 
funded stock of the United States which he held in the loan 
office in Richmond, (Virginia,) should be removed to Raleigh, 
and the interest arising therefrom be put to the use of 
his children, and in case the interest should prove insufficient 
then the principal to be made use of, but if the interest be 
sufficient the principal should not be drawn until his son 
should come of age, “which sum, whatever it may be, is to 
be at his disposal.” He further directed that application 
should be made to Mr. Wickham, of Virginia, respecting a 
decree in Chancery which was rendered in his favor against 
Likely, Wardrobe, and others, and whatever might be 
obtained thereon after payment of expenses, “to be put on 
ifterest for the use of his children with the general stock.” 
The testator further declared his will to be that his negroes 
not before mentioned should continue under the jurisdiction 
of his executors during his wife’s widowhood, or at least 
until his son should arrive at age, then a division thereof to 
take place as follows, two thirds to his son, and one third to 
his daughter, the negroes to be hired out in case his wife 
should marry before his son arriyed at age, and the monies 
arising from said hires to be put on interest and divided as 
before mentioned in the division of negroes. 

After the probate of the will, the widow of the testator 
under our act of 1784, (Rev. ch. 204,) caused her dissent to 
the provision therein made for her to be recorded, and there- 
upon a jury was summoned to allot unto her her dower in 
the lands of which her husband died seized, and also to allot 
aud set off to her the one third part of his personal estate to 
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Dec. 1838. Which she was, under that law, entitled. The jury on the 
Grawam, 18th July, 1804, made the allotment accordingly. In this, 

Adar it was set forth that the personal estate of the testator 
Davison. was valued by them at $18,306-42., her third part whereof 


was $6,102;*4;—that they found this sum discharged in part 
by personal property bequeathed to her by the will, which . 
property was specially set forth with the value of each 
article, amounting in the whole to $3,043, leaving a balance 
of $3,059-28.; that this balance was further lessened the 
sum of $620,55., by articles of personal property not willed, 
naming each and its value, and reducing the balance to 
$2,138;44;. The last item in this list was thus expressed: 
“The jury finds there is $100 annuity to be paid to the 
widow annually; the jury deducts $60 for prompt pay, 
$440.” They concluded their return thus: “ After the ex- 
ecutors pay the relict the said $440, there remains due to 
the widow this last balance of $2,138;*4;. Peter Epps, one 
of the executors of Charles Conner, lived in Virginia, and 
transacted no part of the business of administering the estate 
in North Carolina. During the life of Charles Harris, the 
said administration was conducted by him and George L. 
Davidson, jointly. Harris intermarried with the widow in 
the latter part of 1804, or in the beginning of 1805, and died 
in 1805. The sole administration of the estate in North 
Carolina was thereafter carried on by Davidson. At the 
April term, 1809, of the County Court of Mecklenburg, 
George L. Davidson was chosen guardian by Elizabeth 
Epps Conner, and Robert Worke was chosen guardian by 
Henry W. Conner, and at the next July term, Davidson and 
Worke executed a bond as joint guardians of the said Henry 
and Elizabeth. In the month of June, 1815, the said Eliza- 
beth being then about 18 years of age, intermarried with the 
plaintiff, John D. Graham, and shorily thereafter a division 
was made between him and Henry W. Conner, of the 
negroes belonging to the latter and his sister. On or about 
the Ist of June, 1821, Mr. Conner and Mr. Davidson made 
an attempt at a settlement respecting the latter’s liability to 
the former and to his sister, upon his accounts as executor 
of their father, and as guardians ; and thereupon Davidson 
executed his note to John D. Graham for the sum of 
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$283.33., and to Henry W. Conner for the sum of $566,8%,, Dec. 1838. 
to secure the payment of the balances admitted by him to ( aanam, 
be due to them respectively. What were the debits and 4¢t 

credits in that incomplete or attempted settlement is un- Davinson. 


known; and the principles upon which it was made 
are also unknown, except that it was then supposed by the 
parties that under the will of Charles Conner, his son was 
entitled, after deduction of the widow’s allotment, to two 
thirds, and his daughter to one third only of the personal 
property of their father, which was not exclusively be- 
queathed to one or the other of them. In the month of 
January, 1825, Mr. Conner made a settlement with Robert 
Worke, because of his guardianship as well of his sister as 
of himself, by which settlement a balance was found due 
from Worke of $537;44;. And Worke having died in 1827, 
he caused an action to be instituted thereon against Worke’s 
executors, and recovered judgment in the names of Henry 
W. Conner, and John D. Graham and wife—but it did not 
appear whether any thing had been collected or could be 
collected upon that judgment. After ineffectual efforts to 
settle amicably between the parties, the present bill was in- 
stituted by John D. Graham and wife, and subpoenas sued 
out thereon returnable to the Fall Term, 1829, of Lincoln 
Superior Court, against George L. Davidson, Henry W. 
Conner, and John Mushat, and Mary Worke, executor and 
executrix of Robert Worke, deceased, in which they 
charged that they were not parties to the settlement between 
the defendants Davidson and Conner ; that at the time there- 
of the plaintiff John was wholly ignorant of what was due 
to his wife, and received the note from Davidson, merely 
because Davidson and Conner represented that much to be 
due ; that upon subsequently examining into the management 
of the estate upon the papers submitted by them for his 
consideration, he had found gross mistakes and errors ; that 
there were omissions in the inventories returned by the ex- 
ecutors of Charles Conner; that Davidson claimed commis- 
sions on the sum allotted to the widow of his testator and 
paid over by him; that he had claimed more than was right 
because of debts alleged by him to be desperate ; that the 
account of the guardianship had never been settled, that 
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Dec. 1838. Davidson had paid over to Conner more than the latter was 
Gzanam, entitled to receive ; in particular that he had paid over to 

Adm’r Conner, as his, the proceeds of a large quantity of corn, 
Davinsom. cotton and tobacco that was on the Greenwood farm, one 


half whereof belonged to the plaintiff Elizabeth ; that he had 
accounted with, and paid over to the defendant Conner, two 
thirds instead of one half only, the said Elizabeth being en- 
titled to the other half, of the sales of goods and of the debts 
due to Charles Conner ; that the interest of the loan office 
certificates had not been applied to the education of the 
children of the said Charles, but the whole received by Henry 
W. Conner, of which they contended one half was due to his 
sister ; that they were no parties to the settlement made by 
the said Henry with Robert Worke, nor to the judgment 
obtained thereon against his executors, and that the guar- 
dianship never had been settled ; prayed that these (alleged) 
settlements might be opened, and that the defendant Henry 
should account for any excess he had received from David- 
son or Worke, and for general relief. . 

The defendant, Davidson, answered and stated that un- 
til the latter part of the year 1805, the management of the 
estate of his testator in North Carolina, was conducted chief- 
ly by Charles Harris, who had lived with the testator in his 
life-time, and in whose possession the bonds, notes and ac- 
counts were left for collection, but that after the said 
Charles’s death, it devolved upon himself; said that it would 
be extraordinary if, in the management of so large an estate 
thrown into confusion, also by the dissent of the widow, there 
had been no mistakes ; “ that defendant, however, did not 
admit the errors charged, but left complainants to the proof 
thereof, more especially as the complainant, John, had had 
possession of the papers of the defendant since the settle- 
ment in 1821; said, with respeet to a particular debt, a judg- 
ment against James Kerr, the amount whereof was charged 
as left blank in the inventory, that he could not tell who 
collected it; but that the same with sundry others were at 
the time of taking that inventory in the hands of Harris, as 
appeared from a memorandum given to him by Harris at 
the time, and which by his answer, he declared that he had 
ready to produce ; that Peter Epps managed the estate in 
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Vinginia, which consisted of the funded stock and the de- Dec. 1838- 
mand against Likely, Wardrobe, & Co., that he received @ Ga,uam, 
small part of said funds but paid them over to the widow in —* 
part of her allowance, or to the said Peter, and was ready Davison. 
to produce the vouchers therefor when required ; that the 
defendant, Henry W. Conner, might have received some 
part thereof, and believed that such was the fact, because 
the defendant held the receipt of the said Henry for the re- 
ceipt which he, the defendant, took from Epps when he paid 
over a part of the funds: Defendant further stated in this, 
his answer, that “in the year 1821, the plaintiff, John, the 
defendant, Henry, and himself being all present, they fixed 
upon a day for a final settlement of the estate ; that the 
said plaintiff declined attending, observing that he would 
leave the matter to the said Henry to settle ; that himself 
and the said Henry had a meeting, and an amicable settle- 
ment took place, so far as this defendant’s responsibility ex- 
tended ; that the said John and Henry and this defendant 
again met, and the papers and settlement which had taken 
place were tendered to the plaintiff for examination, but it 
was declined, the said John still alleging that the said Henry 
knew more of the matter in hand than he did.” He de- 
clared that “the division” was then made between the said 
Johnand the said Henry upon their own judgment, and that 
he executed his bond to each for the respective parts of the 
balance as arranged between them, and according to their 
directions, and he prayed to have the same benefit of thege 
matters as though he had specially pleaded them. This de- 
fendant further answered that he and Worke became guar- 
dians of the children of his testator in 1809, and admitted 
that for two Years he had control over the guardian fund, but 

- said that about the year 1811 he handed over to Worke all 
the bonds for hire*and rents which he had taken for the two 
preceding years, that Worke managed the whole concern 
of the guardianship afterwards, and therefore defendant in- 
sisted that he was not responsible for any mismanagement 
if any such took place. He further insisted that “a settle- 
ment of the guardianship had taken place since Worke’s 
death with his executors, that the guardian funds which the 
defendant had handed over to said Worke, were included 
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Dec. 1838. therein and a judgment rendered for the amount, and he in- 


Gaanam, 
Adm'r 


sisted hen these facts as though he had specially pleaded the 
same,” 

Henry W. Conner by his answer admitted that there 
never had been any formal settlement between himself and 
the plaintiffs, and declared his willingness to have a full and 
correct settlement made under the directions of the Court ; 
stated that he and the plaintiffs had at different times re- 
ceived money from Davidson and Worke as it was wanted, 
and that afier coming of age he had frequently applied for 
money, and appropriated what was received as well for his 
sister’s wants as for his own; he contended that under a fair 
construction of his father’s will the residue of the personal 
property was to be distributed two thirds to himself and one 
third to his sister ; said that he was utterly unable to set 
forth what part of the estate was settled for by Davidson, 
either as executor or guardian, nor was he able to say what 
part had been accounted for by Worke otherwise than by 
the settlement which he made with Worke in 1825; that the 
plaintiff, John, at the time of the settlement referred to with 
Davidson was furnished by the latter with his vouchers both 
as guardian and executor, and was requested by the de- 
fendant to examine them, and assured that so far as he was 
concerned any error detected should be rectified ; that he 
was yet ready and always had been, so to do, and the mo- 
ment he ascertained the dissatisfaction of the said John with 
the settlement so made as well with Worke as Davidson, he 
proffered to the said plaintiff to submit the difference be- 
tween them to the arbitration of any intelligent gentleman. 
In regard to the settlement with Worke, the defendant 
stated that he had been urged by the plaintiff, John, to bring 
Worke to a settlement ; that this settlement was made (as 
defendant believed) in the presence of the said John; that it 
was signed only by Worke and this defendant; but that at 
all events a copy thereof was afterwards delivered to the 
said John; and that after Worke’s death, the defendant, in 
order to secure whatever might be obtained from his estate 
if any thing could be had, and certainly not with any view 
to prejudice the rights of the plaintiffs, caused the settlement 
to be put in suit, when a judgment was rendered to the 
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benefit of one third, whereof the plaintiffs were admitted to Dec. Dec. 1838. 


be entitled. The defendant contended that by the construc- G,,, 


tion of the will of his father he was entitled to every thing — J 
that was on the Greenwood farm, and that the plaintiffs had Daviveon. 


improperly received a part thereof; stated that he had re- 
ceived of the Likely debt about $.20 from Peter Epps in 
Virginia, the one third whereof he had accounted for to the 
plaintiffs ; that he had no recollection of having received 
more, and believed that the residue had been applied to the 
payment of his father’s debts in Virginia, and to the support 
of himself and his sister, except a small balance which he 
belie ved to be in the hands of the representatives of Peter 
Epps, and the sum of about $270 then in deposit either in 
the United States Branch Bank at Richmond, or in the office 
of the clerk of the Federal Court in that city. With regard 
to the funded debt, the defendant stated that when he arrived 
at age he received the whole that was then unpaid, the residue 
having been applied as directed by the will. To this the 
defendant denied that the plaintiffs had any claim; and the 
defendant further set forth certain credits which it is unne- 
cessary now to particularize, but which he claimed to be 
allowed him in account with the plaintiffs. 

The executors of Worke relied in their answer upon the 
settlement made by their testator in his life-time, and the 
judgment thereon rendered after his death, as establishing 
what was due from him ; denied that they knew of any errors 
therein, and alleged that they had fully administered al] the 
assets of their testator before they were served with process 
in this suit. 

To these answers there was a general replication, and 
thereupon and before a hearing of the cause at the Spring 
Term, 1830, it was ordered that it be referred to the Master, 
with the assistance of Thomas Dewes, Esq., to take an 
account of the estate of Charles Conner, deceased, which 
came into the hands of the defendant Davidson, as his exec- 
utor, and how the same had been expended ; and in that 
report to set forth what amount of money or property was 
set apart by the will of the said Conner for the payment of 
debts, what amount was set apart for educating his children, 
and how expended, and on whom; what amount was for 
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Dre. 1838. distribution and how divided ; and what sum or property 
Granam, Was undisposed of by the will; and that the report set forth 


Adm’r 


the sums which came into the hands of George L. Davidson 


Davison. and Robert Worke as guardians, and how disbursed. At 





the subsequent term, in 1830, it was ordered that it be 
referred to the Clerk and Master, to take an account and 
report ; that he have power to call the parties before him, 
and examine them on oath. At the Spring Term, 1831, the 
Clerk and Master made his report, and at the same term 
it was ordered that the rule of reference at the last term be 
amended so that the reference be without prejudice. To 
the report, exceptions were taken by the parties; at the 
Fall Term, 1832, the cause was set down for hearing, and 
at the August Term, 1833, was upon affidavit of the plain- 
tiff, John D. Graham, removed to the Supreme Court. 
After the cause came here Mrs. Graham, died and her hus- 
band was by an order of the Court permitted to revive the 
cause as her administrator. At the June Term, 1834, of the 
Supreme Court, the following order was passed: “ The 
plaintiff’s counsel admitting that certain exceptions taken by 
the defendant to the report of the Master made in the Court 
below, and which affect the whole report, are well founded, 
it is thereupon ordered by consent of the parties that the 
said report be set aside, and that the cause be referred to 
Mr. Commissioner Freeman, to state the same accounts as are 
directed in the decree made in the cause below, and that he 
report at the next term. It is also ordered by the like con- 
sent that the reference be without prejudice to any matters 
of defence set up by the defendants or either of them.” 
Under this order the commissioner made his report, to which 
very many exceptions were taken by the defendant David- 
son, several by the defendant Conner, and many by the 
plaintiff. 

It is not deemed essential to state the exceptions of the 
different parties in detail, as the nature of those of which a 
particular notice is necessary, will be sufficiently seen in the 
opinion of the Court. 

By an arrangement between the counsel, the cause was 
heard upon the pleadings and proofs, and the exceptions 
argued at the same time, by 
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Winston and W. H. Haywood, for the plaintiff, 
Devereuz, for the defendant Davidson, and 
Badger, for the defendant Conner. 


Gaston, Judge, after stating the pleadings and proceed- 
ings in the cause as above, continued as follows: Upon the 
hearing very little material evidence has been offered on 
either side with regard to the matters put in issue by the 
pleadings. The plaintiff has exhibited several letters 
received from the defendants Henry W. Conner and George 
L. Davidson in answer to applications made to them by 
him for a settlement of the matters involved in this suit. 
Those of Mr. Conner are all in accordance with the spirit 
manifested in his answer, expressive not only of willingness, 
but of solicitude that a settlement should be made which 
might render justice to his sister, and declaring his hope that 
Mr. Davidson would not hesitate in complying with the 
plaintiff’s wishes, and going into a settlement agreeably to the 
will of his testator. Unfortunately, Mr. Davidson pursued 
a different course. He refused to make any settlement— 
insisted that he had nothing to settle—that he had already 
settled in 1821, and that it was for Graham and Conner to 
settle and show a deficit against him. 

No account is exhibited to us as having been madeat 
the time of the alleged settlement in 1821—no evidence of 
any kind offered to show what was the basis of the alleged 
settlement, or what matters were included in it—and no 
receipt or discharge of any kind from John D. Graham or 
Henry W.Conner. Tie settlement with Worke is exhibited. 
It purports to be an account current of Robert Worke as 
guardian of Henry W. and Elizabeth E. Conner, on which 
a balance is struck in their favor of $602;%5, due on the 
25th July, 1825, and is signed by R. Worke and Henry W. 
Conner. It appears from the deposition of James Graham, 
that after the death of Worke he was informed by Mr. 
Conner, that he had settled his business with Worke, and 
wanted a judgment taken for the balance acknowledged to be 
due thereon—that the witness was referred to some person, 
as hethinks, John Mushat, one of Worke’s executors, for the 
settlement—that the same was afterwards handed to him, as 
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Dec. 1838 
Granam, 
Adm’r 





v. 
Davipson. 
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Dec. 1938. he believes, by Mr. Mushat—that upon examining it he 


GRAHAM, 
Adm’r 





found the balance thereon stated acknowledged as due to Mr. 
Conner and his sister, the wife of the witness’s brother John 


?. P . . . 
Davivsox. and that thereupon without any consultation with his 


brother, and so far as he is informed without his brother’s 
knowledge, he issued a writ in the joint names of Henry W. 
Conner and John D. Graham and wife against the executors 
of Worke in the County Court of Iredell, where the execu- 
tors resided, and had judgment accordingly. 

We have no hesitation in saying that the plaintiff is 
entitled to a full account from the defendant George L. Da- 
vidson, as guardian of his deceased wife and intestate, and of 
course to an account from said defendant of his administra- 
tion of the estate of Charles Conner, for the purpose of ascer- 
taining the funds which came or ought to have come to his 
hands as her guardian. There is no trust which can be 
reposed in one person over the property of another,in regard 
to the management whereof a full and detailed account is 
more imperiously demanded than in that which the law 
confides to a guardian over the estate of his ward. It does 
not appear that any account has been rendered thereof. 
An effort towards an estimate of the balance that might be 
due from Mr. Davidson has indeed been made between him 
and Mr. Conner, and payments were made in pursuance 
thereof, but to hold this loose transaction to be an account 
settled between the guardian and Mrs. Graham— when it is 
not seen that any account was stated—nor what were the 
matters embraced within the attempt to settlkk—when the 
guardian will not himself swear that as far as it went the 
same was correct—but leaves the ward to make full proof 
if she can that it was not correct—would be to violate, as 
we think, the plainest principles of equity. It is greatly to 
be regretted that Mr. Davidson should have been so advised, 
for otherwise there is little doubt but that all the matters in- 
volved in this expensive, tedious and vexatious suit might long 
since have been arranged, and with a greater likelihood of 
doing justice to the parties than is now practicable. We 
also hold that the plaintiff is not prevented by the account 
stated between Mr. Conner and Mr. Worke from having a 
full account either against Davidson or Worke’s executors, 
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because of any of the matters professed to be thereby Dec. 1838. 
settled, if for no other reason, for this, that it is not shown Gaanam, 
that he or bis wife was any party thereto. What influence — 

that settlement may have as evidence in regard to items of Davinsow. 


which full proof cannot now be had, may be a proper subject 
of inquiry when considering of the exceptions. ‘The plain. 
tiff, upon the answer of Mr. Conner, is entitled to an account 
of the matters therein admitted as remaining to be settled 
between them. 

To understand the nature and bearing of the exceptions 
it is proper to advert to the manner in which the commis- 
sioner has taken the accounts repofted. In the first place 
he has stated an account marked A, and called the execu- 
tors to account, for the purpose of ascertaining what was the 
balance in the hands of Davidson on the Ist of January 
1810, when he entered upon the exercise of his office as 
guardian, due to Mrs. Graham, then Miss Conner, upon her 
father’s estate. In the next place he has stated an account 
marked B, between Worke and Davidson as her guardians, 
commencing with the Ist of January 1810, and terminating 
with the year 1817, in which the balance ascertained as due 

.to her upon account A, enters as a part of her estate. The 
commissioner then stated an account C, between the de- 
fendant, Henry W. Conner, and the said Worke and David- 
son as guardians, commencing and terminating at the same 
time with the account B; and having ascertained that in 
1817 the said Henry had received not only what was due 
to him, but a part of what was due to his sister from David- 
son and Worke, he commenced a new account D, between 
Davidson and Worke and the plaintiff’s intestate, in which 
they are credited with the balance in their favor on the ac- 
count C, and continued this account D to the day of making 
the report. In the account D the guardians are further 
sredited by all their subsequent advances made to either of 
their wards, The account E, is between the plaintiff and 
the defendant, Henry W. Conner, in which the latter is de- 
bited with all that he has received beyond what was due to 
him. The final result as stated by the commissioner is, that 
the defendant, Davidson, owes to the plaintiff the sum of 
$4,406 *7;, of which the sum of $2,532;4'5 is principal, and 
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Dec. 1938. that the defendant, Conner, owes to the plaintiff the sum of 
Gaanam, $3,103-40;, of which $1,240,43; is principal money. 
— The defendant, Davidson, hath taken twenty-one excep- 
Davivsox. tions to the account A, and eight to the account B; the de- 
fendant, Conner, hath taken eleven exceptions, and the plain- 
tiff hath filed two sets of exceptions, the first containing five, 
and the second called additional exceptions, containing thir- 
teen. 

In noticing these, it is deemed advisable to dispose of the 
matter embraced in the 20th of Davidson’s and the last of 
Conner’s exceptions, which present in substance the same 
objection, that the commissioner hath not so made his re- 
port as to pursue the order of reference, or to embrace and 
apply to the matters arising on the pleadings, or to show 
upon what principles the several accounts accompanying 
the report have been stated. It has been seen that the re- 
ference was made by consent of the parties and without 
prejudice ; in effect it is their reference, and as such is re- 
garded by us. So far as this objection is founded upon the 
omission of the commissioner “to set forth what amount of 
money or property was set apart by the will of Charles 
Conner for the payment of debts, and what amount was set 
apart for educating his children,” it is overruled as immate- 

ze 8 ty rial. It conclusively appears upon the face of the report, 
consent tothat the funds thus provided by the will were more than 
the master sufficient for these purposes, and therefore an inquiry as to 


to state an 

', ; j ; - 
scqount, _ the amount of either is not a; parently necessary for the de 
ingsoto termination of the matters arising on the pleadings. The 


forth ; i aie . 
certain residue of this objection, except in one particular, is unfound- 


pen a ed in fact, for the report pursues the order of reference by 
tosetthem stating an account of the administration of the assets of 


forth, wi 3 eg : 
furnish no Charles Conner, what amount remained for distribution 


obj-ction “among the children and how the same was distributed, and 


port, ifit gets forth the sums which came into the hands of Davidson 


thet they and Worke as guardians, and how disbursed. The omis- 


necessary Sion to state, which is the particular above excepted, the 
ath agg value uf the property undisposed of by the will, is unimpor- 
tion of the tant, for the Court holds in regard to the property referred 
nie on to, that whether it be embraced in the will, or not disposed 


— of thereby, it was alike divisible into equal shares between 
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the son and daughter of the testator, and the commissioner Dec. 1838. 
hath so treated it in his report. The principles upon which Gaanam, 
the commissioner hath proceeded in stating the accounts are 4dm'r 
declared with sufficient distinctness to enable the parties and Davinsow. 
the Court to judge of their correctness, and to understand 
their application; and the defendants have made these 
principles and their application the matter of other excep- 
tions. These therefore are overruled. 

The first five exceptions of the defendant, Davidson, to 
the account A, may be properly considered together. This 
defendant objects to his being charged with the amount of 
notes returned in the inventory, with a judgment against 
James Kerr therein returned, amount not stated but since 
ascertained, with the amount of book debts also therein con- 
tained, and with the amount of certain sales set forth in the 
account of sales, because there was no proof that the same 
or the proceeds thereof came into the hands of Davidson ; 
because there was proof that a portion was collected by 
Charles Harris, and because a part thereof was bad, and a 
part subject to set-offs. ‘The commissioner, we think, acted, 
correctly in so charging the defendant. All these matters 
of charge were contained in inventories and accounts of 
sales jointly returned by Harris and Davidson, and no evi- 
dence was offered by the latter to show what part, if any, 
came to the hands of his deceased co-executor. From the 
year 1805, in which Harris died, Davidson alone acted as 
executor of Charles Conner. In 1809, he was appointed 
guardian to the plaintiff. It was his duty as guardian to 
secure whatever portion of Charles Conner’s estate was 
due to her. It is proved that Harris left a good estate, and 
no attempt of any kind was ever made by Davidson to col- 
lect from Harris’s representatives any alleged balance due 
from Harris to Conner’s estate. Besides, Harris married 
the widow, and Davidson is credited for large sums of mo- 
ney paid in discharge of her distributive share of the estate. 
It is not to be presumed that such payments would have 
been made, if her husband held in his hands an amount suf- 
ficient to satisfy and extinguish this demand. The only 
proof offered that Harris received any part of the estate, is 
a memorandum exhibited by Davidson, in which Harris ac. 








170 





EQUITY CASES IN THE 


Dec. 1838. knowledges himself accountable for a number of notes, each 
Geanam, Particularly stated, amounting altogether to about $300. 


Adin'r 
v 


As for the judgment against Kerr, it was obtained at the 


Davinsos. last term of Iredell County Court preceding the testator’s 





death ; it is proved that Kerr was abundantly able to pay it, 
and Mr. Davidson in his answer to a particular charge in 
the bill relative thereto, says only that he does not remem- 
ber who collected it. Besides, Harris’s vouchers for dis- 
bursements have been brought before the commissioner by 
Davidson, and he has had the same credited to him. As to 
set-offs against the debts inventoried—or as to credits be- 
cause of the debtors becoming insolvent—the debts not be- 
ing stated in the inventory to be desperate or doubtful— 
these were matters which could not be assumed by the com- 
missioner without proof. It will be seen in the considera- 
tion of a subsequent exception to what extent such proof 
has been made. As to the sales, the accounts returned not 
only show, but it is proved by witnesses that they were con- 
ducted by Davidson as well as Harris, in person. These 
exceptions are therefore overruled. 

The sixth exception is, for that the commissioner hath 
charged the defendant with the sum of one hundred dollars 
in the hands of the widow. The additional inventory an- 
nexed to the second account of sales, (marked E,) sets forth 
this sum as part of the assets of their testator with which the 
executors are chargeable. No doubt they took care when 
paying her the amount afterwards assessed by the jury for 
her distributive share, to claim the said $100 as an advance 
pro tanto. This is also overruled. 

The seventh exception has been withdrawn. The eighth 
of this series of exceptions, as well as the first exception to the 
account B, and the first and sixth of the defendant Conner’s 
exceptions, depend upon the construction of the will of 
Charles Conner, and involve the main subject in contesta- 
tion between the plaintiff and the last mentioned defendant. 
It is contended on his part, that the fund created by the 
testator for the payment of his debts and the schooling of 
his children, arising from the sale of his goods, the obligations 
due to him, and the judgment against Likely, Wardrobe & 
Co., and the interes¢ upon the loan office certificates—subject 
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to those charges—is by the will to be distributed, two thirds Dec. 1838. 
to his son and one third to his daughter. This construction Gaanam, 


cannot be maintained. The distribution thus directed is 


expressly restricted to the negroes and the hires of the ne- Davipsox. 


groes. The fund in question either passed to the two 
children equally by implication, from the application directed 
of its use, or was undisposed of by the will, and if undisposed 
of, it is equally divisible between them, because the mother 
takes only what was allotted to her by the jury upon her 
dissent, and they are his next of kin. These exceptions, 
therefore, must be overruled—except as to that part of the 
first exception to account B, which will be hereafter men- 
tioned. 

The rinth exception, that the defendant is not allowed 
commissions on his disbursements, is overruled, for the 
commissioner hath allowed five per cent. commissions to the 
defendant upon the amount of the estate. The tenth excep- 
tion is sustained for the sum of $138,435, and the interest 
thereon since January, 1791, wherewith the defendant has 
been charged for James Conner’s notes. This note was 
returned in the first inventory without any comment, but in 
the account of sales of 1805 (E,) there is a memorandum 
that the same was believed to have been paid to the testator. 
The note had been due 13 years before the testator’s death 
—was barred by the statute of limitations—and has been 
returned by the executor as uncollected. The residue of 
the exception is overruled because it is unsupported by 
proof. 

The 11th exception depends upon the construction of 
that clause in the testator’s will which devises to his son the 
land called the Greenwood farm, with its appurtenances, in- 
cluding “ all stock” on the same. In our opinion the word 
stock used in connection with farm or land has a settled 
meaning, whereby it is restricted to the animals which are 
used with, supported by, or reared upon it. No farmer or 
planter would think of passing the crop of the antecedent year 
made upon a tract of land and gathered, or his farming 
utensils, by a disposition of the plantation and the stock 
thereon. This exception is therefore overruled. 

Of the 12th exception we find no proof. 

22 








172 





EQUITY CASES IN THE 


Dec. 1838. The 13th exception is because the defendant hath been 
Gaanan, charged with interest without proof that the defendant used 


Adm’r 


v. 


the funds. Interest, according to the usage of our Courts, 


Davinsow. follows debt as its ordinary attendant. Therein we depart 





from the English rule, and probably this deviation has 
resulted from the circumstance that in this country money 
never lies idle, and he who holds from another what is his, 
is presumed, until the contrary appears, to have laid it out in 
schemes of profit. In this case however, interest is to be 
charged necessarily, unless we make a gift to the executor 
of the interest which accrued upon a fund producing inter- 
est. It has been calculated upon the notes and debts from 
the time they became due, and upon the sales from the ex- 
piration of the time of credit. There has been no interest 
account kept by the executor to show that less was in fact 
received, This exception is overruled. 

The 14th exception is admitted to be well founded. 

The 15th exception, we find supported by proof as to 
one small item. On examining the voucher as to P. John- 
ston’s note we find that the defendant has been credited with 
$4,4°;, when he ought to have been credited with $21,43;. 
To the extent of this difference and the interest upon it 
the exception is allowed, and as to the residue is overruled. 

The 16th has been withdrawn, 

The 17th exception, so far as it can be considered as 
applying to the commissions which the defendant claims, is 
unfounded, for these have been allowed upon the whole 
amount of the estate whether consisting of principal or 
interest—which is equivalent to allowing him interest upon 
the commissions. As to payments properly so called, they 
have been credited as of the time when made, and interest 
calculated on large items from the very day, and with respect 
to expenditures consisting of a great number of small items, 
the commissioner hath ascertained the amount of each year, 
and allowed interest thereon from the middle of that year. 
This exception is overruled. 

The 18th exception, for that the commissioner hath not 
allowed a credit in the account A, for the value of a horse, 
carriage and harness, given by the will of Charles Conner to 
his son, is allowed. It ought to be credited in that account 
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as though the legacy had been paid, so as to diminish the Dre. 1838. 
general balance thereof which is divisible between the son Geman, 
and the daughter. The defendant is to be credited therefor 4¢™’t 
the sum of $275. Davipsos. 

The 19th hath been withdrawn. 

The 2ist is, for that the commissioner hath not credited 
the said defendant with $440, part of the widow’s share 
allotted to her by the jury. We shall have occasion to con- 
sider the objections made by the plaintiff to the defendant 
having any credit because of the share allotted to the widow, 
and showing wherefore we overrule them. For the reasons 
then to be stated we allow this exception. Very clearly 
the jury have charged upon the executors this sum as well 
as the balance of $2,138-28;, which they state as remaining 
due “after the $440 shall have been paid.” 

The first exception of the defendant Davidson to the 
account B, hath been already in the main overruled. It is 
of course to be sustained, so far as may be rendered neces- 
sary in consequence of the allowance of exceptions to the 
account A, affecting the balance to be carried into the 
account B. 

The second, third, fourth, and fifth exceptions will be 
considered together. In January, 1811, the defendant 
Davidson delivered over to Robert Worke, notes and’ bonds 
belonging to the infant children of Charles Conner to the 
amount of $2,065-5;, and suffered Worke to have the 
management of their property for some years thereafter. 

At the end of the year 1815, in which year the guardianship 
ceased, Worke owed to the wards a sum far short of the 
amount placed in his hands. He died insolvent, and David- 
son insists that he is not liable for this deficiency. It seems 
to us thatheisliable. He wasin truth the separate guardian 
of the plaintiff’s wife, and if he thought proper to place her 
money in the hands of Mr. Worke, or confide her estate to 
his management, he must be responsible for the insolvency 
or infidelity of his agent. But if he and Worke are to be 
considered joint-guardians, as they claimed to be, still the 
sum of $2,065;45; passed from his hands into those of the 
other guardian, and it is a settled principle that where by 
the act or agreement of one trustee, money gets into the 
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Dec. 1838. hands of his co-trustee, both are answerable for it. These 

Granam, are therefore overruled. 
Adm'r The sixth and seventh exceptions, claiming credits beyond 
Davinsox. those allowed by the commissioner for the board, tuition and 
personal expenses of Miss Conner, must be overruled, for 
there is no evidence to support them. The exceptions are 
in a great degree founded on mistake arising from the cir- 
cusmtance that the credits are entered in the account 
according to the dates of the vouchers—and these show the 
expenses of antecedent years, for which no credit would 
appear to have been allowed. In the whole they amonnt to 
a large sum, and we cannot say that in truth the expenditures 

were greater. 

The last exception to this account on the part of the 
Where the defendant Davidson is, for that he is improperly charged 
won sttoth With $200, fur the legacy of a horse, bridle, and saddle, 


son is bot 

o— ofbequeathed to the testator’s daughter. Upon looking at 
and guar- the account A, it will be seen that the value of this legacy is 
dy substracted from the balance there stated. In other words, 
is proper in the defendant is charged as guardian but credited as execu- 
countsas tor for the amount. This is obviously correct. 

and guar- OF the plaintiff’s exceptions, the Ist and 3d of the first 


comb the set, and the 4th and 6th, 11th and 12th of his second set, or 
in the fret additional exceptions, are provisional only, and designed to be 
hin in the insisted on only in the event that certain exceptions taken 


— leg- BY the defendants should prevail. As the latter have not 


acy given been allowed, these are of course overruled. 

to his 

ward. The second exception brings to our notice a matter upon 
which the plaintiff is entitled to an inquiry. The interest on 
the funded debt was by the will to be applied to the educa- 
tion of the testator’s children. Both were entitled to the 
benefit of this interest—although the principal was be- 
queathed to the son. It is nowhere noticed in the report 
or in the accounts. There ought to be a further inquiry as 
to the subject matter of this exception, ascertaining what 
amount was received and by whom, and how applied—and 
who, if any one, is chargeable to the plaintiff by reason of 
her share thereof. 

The 4th exception, as well as the 2d, 3d and 5th of 


the additional exceptions, are intimately connected with an 
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exception of the defendant, Conner, and will be taken notice Dec. 1838 
of when that is considered. “Geena, 
The 5th exception is unfounded. The sum of $526,67, Adm'r 
excepted to. is not a payment because of hires subsequent to Daviveot. 
the division. Notes to that amount, in the language of the 
voucher, were “taken,” that is to say were delivered over 
in payment after the division, but they were for hires that 
accrued before. 
The Ist and 13th of the additional exceptions object to 
the defendant being credited with any part of the share of 
the personal estate of the testator allotted to the widow. It 
seems to us that under the circumstances of this case, and 
as between the parties in this suit, the executor is entitled to 
credit for all that was so allotted. The widow to whom the 
assignment was made by the jury was the mother of the 
plaintiff’s intestate, and of the defendant, Henry W. Conner, 
who were alone interested in lessening that allotment; she 
was also one of the executors of the will, and for ought that 
appears to tie contrary, she is yet living. The assignment, 
if liable to formal or even substantial objections, was made 
upwards of thirty years ago under the authority of a Court 
of competent jurisdiction, and by a jury as directed by the 
act of assembly. This return gave the widow a sufficient 
prima facie warrant whereupon to exact payment, and at 
this day, when up to this moment there has been no com- 
plaint against the return and no complaint on her part that 
payment has been withheld, a payment is to be presumed. 
Indeed so far as we can collect from the vouchers laid before 
the commissioner, not only has payment in full been estab- 
lished, but it appears that she received from Davidson in 
addition thereto one third of what came to his hands on ac- 
count of the Likely debt. 
Moreover, in the bill the plaintiff states that the widow’s 
distributive share had been laid off in pursuance of her dis- 
sent, and had been paid to her by the defendant. It is not 
alleged that its amount was excessive, or the proceedings 
irregular—and there is an admission that it has been paid. 
If after this lapse of time it is designed to impeach the valid- 
ity of this assignment, Mrs, Harris ought to be made a party 
so that she may sustain it, and if she cannot sustain it, so 
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Dec. 1938. that she may be made liable in the first instance for what 


has been improperly received under it. These exceptions 
are overruled. 

The 7th exception is overruled, because it is not shown 
that produce or money was used and expended in the 
making of a crop on the Greenwood farm in the year 1804. 
If this had been shown, it would then have been a material 
inquiry how the crop made thereon had been applied. 

The 8th exception is clearly good in part. The amount 
of book debts is stated in the account A, at $1,609-24;, 
whereas it should have been $1,820,'4;. The error was 
occasioned by the commissioner taking as the whole amount 
of debts due the testator what is stated in the inventory as 
the net amount after deduction of debts owing by him. For 
such of these debts as have been discharged by the execu- 
tors they have been credited in the administration account. 
The residue of this and the 9th exception are overruled as 
not being sufficiently supported. The 10th exception is so 
far supported as to render an inquiry in relation thereto 
proper. It appears by a receipt of Henry W. Conner to G. 
L. Davidson of the 8th Dec.--1814, that the latter, as his 
guardian, put into his hands a receipt of Peter Epps for a 
note of Dunn and Caldwell, of Petersburg, for $414. This 
probably was on account of the Likely debt. It does not 
appear what was received thereupon, or by whom. The 
subject matter of this exception is therefore recommitted to 
the commissioner for further inquiry and report. 

Of the exceptions taken by the defendant, Henry W. 
Conner, the first, sixth and eleventh have been already dis- 
posed of. 

The second is overruled, for the matter excepted to 
seems fully supported by the evidence. 

The third, fourth and fifth exceptions, as well as the 
second, third and fifth of the plaintiff’s second series of ex- 
ceptions, are necessarily connected together. The commis- 
sioner having ascertained by the result of the account B, that 
there was due unto the plaintiff, because of the estate of his 
intestate which had come into the hands of her guardians, 
the sum of $7,510-;°%, of which $3,773;43; was principal 
money and $3,736,435; interest thereon to the Ist June 1837, 
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proceeded in the account D to ascertain how far this debt pec. 1938. 
had been diminished by the guardians, through payments Granam, 
made to the defendant, Henry W. Conner. The result of — r 
the account D, was to lessen the balance of the principal Davivsox. 
debt as first found from $3,773-¢3- to $2,532,4)4;, and that 

of interest from $3,736-45- to $1,874-2z,, and therefore in 

the account E, between the plaintiff and the defendant 

Conner, the latter is debited with the difference between the 

two first and the two last amounts, or with $1,240-43- prin- 

cipal money and $1,862-A8- interest. If the account D be 

correct, and the reduction of the balance thereon stated, be 

the result simply of payments made to Mr. Conner, the de- 

bit in the account E excepted to is proper. But we think, 

upon the evidence to which the report refers, both these 

matters are, to say the least, doubtful. Inthe account D the 
guardians are credited, and of course in the account E, 

Henry W. Conner is, by reason thereof, charged with the 

amount of the judgment obtaired against Worke’s execu- 

tors. It is admitted on all hands that the estate of Worke 

is insulvent. Whether that judgment has been paid or not, 

and if so to whom, or if not paid, whether it is good for the 
amount, are material inquiries in determining whether Mr. 
Davidson can claim credit on account of it, and so charge 

his co-defendant. Again, there are credits in the account D 

for the whole amount of the two notes given by Davidson 

in June 1821 to Graham and Conner, when the evidence is 

that these notes were reduced by deducting therefrom a 

note or due-bill of Conner’s for $20, and interest, overlook- 

ed when these notes were given, and we understand this to 
be the same that is credited before in the account D in 1816, ‘i 
as “cash (G. L. D.) $200.” Besides, though it be proper 
in discharge of Davidson to credit him with the whole | 
amount paid upon the two notes given in 1821, yet Conner hl 
ought not to be charged with more than he received, and | 
ought therefore to be credited in account with Graham for | 
the amount which was paid the latter by Davidson. We ' 
direct therefore that the subject matter of these exceptions, 
that is, the ascertainment of the amount received by Henry 
W. Conner from Davidson or Worke, or either of them, or 








of the estate of Worke above the amount due to him from 
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Dec. 1838. them, be recommitted to the commissioner for further inqui- 
“Gaauam, TY and report. 


Adm’r 


The seventh exception is, for that the commissioner hath 


v. ° ° ° 
Davinsow. not allowed to this defendant, nor charged to the plaintiff, 


the value of the horse, carriage and harness bequeathed to 
this defendant by the testator. We have already disposed 
of this exception, so far as it seeks to charge the plaintiff in 
account with the executors with the amount of this legacy, 
in our judgment upon the 18th exception of the executor, 
Davidson. But this defendant is entitled to a credit for this 
legacy in his account C with the guardians; and therefore 
this is allowed as an exception to that account. 

The eighth exception is overruled because not supported 
by proofs. The ninth exception is- overruled also. The 
commissioner hath actually made the settlement between 
R, Worke and the defendant, the basis of the account of 
Worke’s guardianship. He hath not rejected a single credit 
therein stated, nor hath he added a debit thereto but upon 
clear proof. This renders it unnecessary to consider 
whether the exception, if founded in fact, would have been 
valid. 

The tenth is a general exception, and from what now 
appears must necessarily be overruled. 

The result upon the exceptions, therefore, is that the 
14th, 18th and 2ist of the defendant Davidson’s exceptions 
to the account A, are allowed in full, and that the 10th and 
15th of lis exceptions to said account, and his Ist exception 
to the account B, are allowed so far as is mentioned in this 
opinion, and overruled as to the residue, and that the other 
exceptions of said defendant are wholly overruled ; that the 
7th of the defendant Conner’s exceptions is allowed to the 
account C; that the 8th of the additional exceptions taken 
by the plaintiff is allowed so far as is mentioned in this opin- 
ion, and overruled as to the residue; that the matters em- 
braced within the 2d and 4th of the plaintiff’s first set of 
exceptions, and within the 2d, 3d, 5th and 10th of his addi- 
tional exceptions, and alsu those matters which are embraced 
within the 3d, 4th and 5th of the defendant Conner’s excep- 
tions, are referred to the commissioner to make further en- 
quiry and report thereon, and all the other exceptions taken 
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by the plaintiff and the last named defendant are overruled, pec. 1838. 


and that the report isto be recommitted to the said commis- ~.,_ 


sioner, so that the accounts may be remodelled according to — 
the judgment given on the exceptions, and according to his Davipsow. 


finding upon the matters whereof the further inquiry has 
been directed. 


Per Curiam. Direct accordingly. 





JOHN B. JONES, Adm’r of JOHN MARDSDEN, v. GABRIEL 
SHERRARD, et al. 


In a partition ander the act of 1787, 1 Rev. Stat. ch. 85, sec. 1, the land is the 
debtor and the sole debtor for the charge of money made upon it for equality 

| of partition; and if a note be given by the owner of the land to secure such 
charge, the land will still continue to be the primary debtor, and the note be 
regarded as a collateral security only. 

Where there isa charge for equality of partition upon the wife’s land, the hus- 
band or his surety will, ifhe has given a note for the sum charged, be relieved 
ih equity by having the money raised out of the land to discharge the note, 
of the judgment which may have been obtained at law upon it, or to be reim- 
bursed if he has paid it. 

If the land of the wife, upon which there is such a charge, has, upon her death, 
descended to the persons to whom the money is payable, the husband, if he 
be not tenant by the courtesy, will be relieved in equity from the payment ofa 
note given by him to secure the sum charged; but if, in such case, he be ten- 
ant by the courtesy of the land, the note will stand as a security only for the 
amount of the value of his life estate, and the interest accruing after his 
wife’s death upon a capital composed of such value added to the interest accu- 
mulated during the wife’s life, provided the annual interest upon such capital 
be not more than the annual profits of the land. 


Buryet Bryan, Simpson Bryan, Epsey Bryan, Zilpha 
Bryan, Sally Bryan, William Bryan, and Margaret, then the 
wife of Miles Radford, were the children and heirs at law of 
Robert Bryan, deceased ; from whom descended to them a 
tract of land situate in Wayne County. In 1824, upon the 
petition of the parties, partition of the land was made 
between them by a decree of the County Court ; and there- 
by the dividend alloted to Radford and wife was charged 
with the payment of several sums of money to some of the 
other parties for equality of partition: that is to say, to 
Sally $101; to Williiam $146; and to Zilpha $101. Those 
three persons were infants; and George Sherrard was their 

23 
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Dec. 1838 guardian. On the 19th of October, 1827, he took a promis- 


Jones, 


Adm’r 
v 


sory note from Miles Radford and the plaintiff Mardsden, 
payable to himself as guardian for the sum of $405 49, as 


Suzsano.the aggregate of principal and interest then due on that 


account to his wards. As a counter-security to the plaintiff, 
Radford and wife executed a mortgage in fee of the land 
allotted to them on the 17th of January, 1828, which, how- 
ever, was defeated as to Mrs. Radford by her death a short 
time afterwards, without having been privily examined. 
Radford and wife occupied the land during her life, and he 
has continued to do so ever since. There was issue of the 
marriage, but not living at the death of Mrs. Radford ; and 
her heirs at law were her six brothers and sisters before 
named. Radford had little or no estate, but that for his life 
in this land, as tenant by the courtesy; and Mr. Sherrard 
thought it his duty to put the note in suit against the surety, 
Mardsden, and claimed the whole principal and interest from 
him for his three wards. 

Thereupon Mardsden filed this bill against Sherrard, his 
wards and the other heirs of Mrs. Radford, and against 
Radford, stating the foregoing facts, and that it was_ not the 
intention of any of the parties to discharge the land by sub- 
stituting the personal responsibility of Radford and Mards- 
den, and that the land was not discharged from the said 
sums, but remained liable therefor, and the note was only 
additional and collateral security for the same: and prayed 
to be relieved against the note, and that the land might be ~ 
declared to be the primary fund for the satisfaction of the 
sums for which the note was given: and further prayed that 
the mortgage might be foreclosed by a sale of Radford’s life 
estate, and the proceeds applied to discharge whatever sum 
the plaintiff might be liable for on the note. 

The answer of Radford admitted the statements of the 
bill and submitted to any decree. 

The answer of Sherrard and of the heirs of Mrs. Rad- 
ford submitted that there was a lien on the land for the sums 
assessed, to which the persons in whose favor those sums 
were charged, might resort at their election, but were not | 
compelled so to do; and admitting that it was not intended 
to extinguish the real security by taking the note, the answer 
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yet insisted, that the note was a voluntary collateral security Dec. 1838. 
given by Radford which the guardian is at liberty to enforce, "Jones, 
as being most to the advantage of his wards. The answer 44™'r 
also stated the annual value of Mrs. Radford’s dividend to Suennaap. 


be $75; and on that ground claims that the note might be 
enforced for the whole principal and interest. 

Henry, for the plaintiff. 

Devereux, for the defendants. 


Rurrin, Chief Justice, after having stated the case as 
above, proceeded as follows: The principal questions dis- 
cussed in this case are, whether the money to be paid to 
the owner of a dividend of inferior value, upon partition, is 
the personal debt of the owner of the more valuable dividend, 
or is an encumbrance fixed on the land, and on the land 
alone? And if the latter, whether the land is yet primarily 
liable, notwithstanding the events subsequent to the par- 
tition ? 

The opinion delivered as that of the majority of the 
Court in the case of Wynne v. Tunstall, 1 Dev. Eq. R. 23— 
however indistinct as to the precise grounds on which the 
decree was to be based—is explicit as to the meaning of the 
act of 1787, 1 Rev. Stat. ch. 85, sec. 1, upon the first of the 
foregoing points. The Court held the charge directed by 
the act to be “ a legal charge upon the land,” which rendered 
a knowledge of its existence by a purchaser imma- 
terial; and also that by such a charge “the land was not 
a security only for the money, but was itself the debtor.” 
It is true, the decision was not unanimous; and Judge 
Henperson dissented without giving his reasons. It is 
nearly certain, however, that he differed not on this point, 
but on others; on which the opinion must be admitted to 
be unsatisfactory, and the decree, in some respects, unques- 
tionably erroneous. Besides the inquiry, whether the land 
was the debtor for the money charged, there were the 
other questions: first, whether the money charged was 
realty or personalty, as between the husband and wife, and 
as between them and the owner of the land, from which the 
money was to be raised: and secondly, whether Tunstall was 
a purchaser without notice ; and whether, as such, he would 
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Dec. 1838, be protected. Now it cannot be denied that the proposition 


there contended for on behalf of the defendant, has great 


— force in it, namely, that an actual conversion of realty into 
Saerparp. money by judicial sale or sentence is, legally and equitably, 





a conversion out and out into personalty, unless there be a 
provision by statute, or a reservation by the decree or judg- 
ment, to the contrary. Many reasons are readily conceiva- 
ble, why the legislature should not impart to small sums of 
money in this situation, the character of land ; and there is 
no plain intent to do so expressed in the act. Judge 
Henverson’s difficulty may have been on this head. But, 
besides, the decree proceeds upon a declaration in it that 
Tunstall had notice, after the opinion had declined enter- 
ing into that inquiry, upon the ground that it was immate- 
rial. Above all, after holding the money to be land, and to 
be charged on the land as the debtor, the decree gives 
authority to the plaintiffs, at their election, to raise the money 
from the land or from the defendant and his sureties person- 
ally; and further directs it to be raised immediately and 
settled for the benefit of the wife, although Tunstall had the 
undoubted right toW ynne’s interest as tenant by the courtesy, 
or at least during the lives, of himself and his wife. It is 
thus obvious, that Judge Henperson might not have con- 
curred in that opinion for other reasons than a doubt, whether 
a dividend of the land was the debtor for the money charged 
on it for equality. His own opinion in Gregory v. Hooker, 
1 Hawkes, 394, shows that he entertained no such doubt; 
for he there held—whether rightly or not, is not a subject of 
consideration now—that without any statute, money payable, 
upon a division of slaves, out of one share to equalize the 
division, was secured upon the property. However open to 
observation, therefore, Wynne v. Tunstall may be in other 
respects, its authority cannot, we think, be denied on the 
question now under discussion, on which it uses the unequiv- 
ocal language before quoted. 

But without that guide, the language of the act of 1787, 
the provisions of other acts in pari materia, and the natural 
equity and reasonableness of the thing lead us to the conclu- 
sion, that the money is a legal and adhering charge on the 
lands, and constitutes a debt of the realty exclusively. 
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The commissioners are empowered to charge the more Dre. 1838. 
valuable dividend with such sum as may be necessary to jonzs, 
render the division equal ; to be returned, with a description a . 
of the different parcels of land, lots or houses. Those Susnnasp. 


words per se seem sufficient to make the land the debtor. 
It is to be remembered, that the debt is one of legal creation 
and regulation, entirely independent of any contract of the 
parties. Ordinarily such a debt is that of the realty and not 
of the terre-tenant personally. An instance is the descent 
of mortgaged premises to the heir, who enters into no cove- 
nant. Another is a judgment against the ancestor or statute 
merchant acknowledged ; on which the land is subjected by 
scieri facias tot he heir and terre-tenant, on which there can 
be no judgment against those parties personally, but only for 
execution against the land descended from the debtor. In 
reference to the case before us, there is a plain propriety 
and equity, that a part owner of the land, who does not get a 
full share ofit, but is compelled by law to take money in lieu 
of the deficit of land, should have the most permanent secu- 
rity of the realty, and that security an absolute one. The 
personal responsibility of the party, to whom the land is 
allotted, could not be deemed adequate ; especially. when we 
advert to the circircumstance that the payment is deferred 
for a year, and that in that time the land might be disposed 
of, and the person out of the jurisdiction. Nor, should what 
is called an equitable lien be much more efficient, as a 
purchase without notice would free the estate from it. 
There seem therefore sufficient reasons, why the legislature 
should have meant to bind the land conclusively ; and we 
are satisfied that in that sense is to be understood the charge 
on the land given by the act. 

This construction is confirmed by the subsequent and 
supplemental acts. That of 1801, Rev. ch. 588, (see 1 Rev. 
Stat. c. 85, sec. 34,) is, in its preamble, demonstrative that, 
as then understood in the legislature, the sum charged was 
not the personal debt of the infant, nor payable by his guar- 
dian out of any other property of the infant, but only out of 
the profits of the land. To avoid the necessity of a sale of 
the land itself, which would often arise from that state of the 
law, the act enlarges the time for payment until the infant’s 
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Dro. 1838. full age ; and in the mean timea uthorizes and requires the 
“Jonzs, guardian to make payment out of any assets of his ward, 

Adm’r upon pain in case of neglect, of answering the interest out of 
Suzraanv. the guardian’s own pocket. 

The act of 1831, 1 Rev. Stat. ch. 85, sec. 12, 13, 14, 
for partition of lands in this and other States, also uses the 
language of the act of 1787, that money may be charged on 
the more valuable dividend to be paid to the tenant in sever- 
alty of one less valuable; and then adds in express terms, 
“and the sum shall be a charge on the land into whose 
hands soever it may come, although it may be taken without 
notice.” The same principle is thus seen to run throughout 
the statutes ; which fix the debt on the land, and subject it 
to sale under venditioni exponas against one who was party 
to the partition, or against his alience if made a party by 
scieri facias, as in the other cases before alluded to. 

It nearly follows from holding the land a debtor, that it 
is the sole debtor. It is a general principle, where a sum of 

It is a gen- Money is due in respect of land, and there is no contract of 
= — the terre-tenant, that the land alone is liable. Some exam- 
asumof ples have been already given. A rent charge granted for 
dueinre. equality of partition is another. Co. Lit. 169. 1 Thomas 


due in re- 


aw yd |, Coke 522, note. Of the same character seems to be the 


there is no encumbrance created by our statutes. There is no stipula- 
tn by the party to make the debt his own. While the one 
tenant, may justly claim the land for his debtor as being generally 
land alone the best security, the other may with equal justice require 
is lable. the former to be confined to the land and not to charge him 
personally for the money exacted by law, for land imposed 
on him without his consent. The act provides affirmatively 
that the land shall be liable. It is silent as to any judgment 
against the person except as to the costs. If a personal lia- 
bility had been intended, a clear provision to that end would 
not have been omitted. Asasecurity for the money, a per- 
sonal responsibility, instead of the liability of the land, is in- 
adequate ; and in addition to the liability of the land could 
not be necessary or right. A whole dividend must be sup- 
posed a sufficient security for a sum of money assessed on 
it, to reduce it to an equality with the other dividend. In 


cases in which it could be otherwise, the party entitled to 
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the money ought to bear the loss. The land can never Dec. 1938. 
prove a deficient security unless from the act of God, an un-~ joxzs, 
foreseen accident, or fall of prices. In such cases itishard 4dm'r 

enough upon the one party to have his own share of the land Suzeaasp. 


taken for the satisfaction of the sum assessed on it for a co- 
tenant, without being called on to make good a deficiency, 
the effect of an earthquake, a fire, or of national pecuniary 
distress. By buying the land for the money charged on it, the 
one party may get the whole share of the two in the realty. 
It is against reason and conscience to go beyond that, and en- 
deavor to take also the other estate of the person to whom 
it was once supposed the more valuable dividend had been 
assigned ; but which, in the event, proves to be in fact the 
less valuable. 

Besides, the interests in estates held in common are not 
necessarily present interests ; but there may, as to a particu- 
lar share, be a life estate in one, with a remainder or rever- 
sion in fee in another. In such a case how could the per- 
sonal judgment be rendered—for what proportions and when 
payable ? 

The case of husband and wife now before us, must also 
have been within the contemplation of the legislature, who 
could not have overlooked the danger to her and the injus- 
tice to him of charging them personally by judgment in par- 
tition for this money as for a debt of the wife. The wife’s 
inheritance is her separate estate ; and in respect to it, she 
and her husband are to many purposes regarded, even at 
law, as distinct persons. Lord Campen, indeed, uses the 
strong language, that in a Court of Equity, in respect of money 
raised on the wife’s land for the husband, they are looked 
upon as divorced pro hac vice. So it must upon principle 
also be guoad money paid by the husband in respect of bur- 
dens thrown by the law on the land of his wife, without his 
concurrence. It is very right, that each should be charge- 
able with the proportions which, upon settled principles, 
they respectively, as the terre-tenants, from time to time 
ought to pey in respect to the value of their several inter- 
ests. But it would be contrary equally to legal analogies 
and natural justice to make the husband, by compulsion, the 
purchaser of inheritances for his wife andher heirs. On the 
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Dec. 1838. other hand, there is a policy in relieving the husband by 
“Jones, holding the land liable before him, and so subject to reim- 
Adm'r burse to him, money advanced upon an encumbrance on it; 
Susaeaav. as otherwise, it must be expected he would suffer the wife’s 
land to be sold in every case for owelty of partition. It is 
true that he may so act, though the land be the primary 
fund, by refusing to make an advance of the money. But 
there will be less, and indeed, little danger of that, if it be 
the husband’s privilege, after answering the encumbrance, to 
keep it on foot for reimbursement at his death, either by the 
surviving wife or her heirs. It is, therefore, the true inter- 
est of the wife and of her heirs, as well as of the husband, 

that the debt should charge the land primarily. 

The opinion of the Court also is, that the Jand continues 
to be the primary debtor, at least for the principal money 
and future interest. The giving of the note did not exoner- 
ate the land. If Radford, instead of his-wife, had been the 
owner, giving a note merely would not have that effect ; for 
the note is looked on as collateral security only, and the 
makers as sureties for the land. Matheson v. Hardwicke, 
2 Pr. Wms. 665, note. Basset v. Percival, 1 Cox, C.C. 
268. Billinghurst v. Walker, 2 Bro. C.C. 604. It is much 
more clearly so, when the husband gives his note for the 
debt of his wife’s land; for it is difficult to suppose he in- 
tended to take the debt on himself as a gift to his wife and 
her heirs. The onus is therefore on those who allege the 
intention to give, and a plain indication of such intention 
ought to be very clearly shown. Although in such cases 
the creditor may proceed at law against the husband, yet 
the latter will be relieved in equity by having the money 
raised out of the land, to discharge the judgment at law, or 
to reimburse the husband if he has already advanced the 
money. Baggot v. Oughton, 1 Pr. Wms. 347. Kinnoul v. 
Money, 3 Bro. C. C. 206; better reported in 3 Swans, 202. 
Pitt v. Pitt, 1 Turn. 183. 

It is not suggested by either party that the inheritance 
here is not of value sufficient to satisfy the whole money 
charged on it; and of course it is good for all that the note 
of the husband covers. In this particular case too, the ad- 
mission of the answer is, that neither party intended to dis- 
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charge the land: the heirs of the wife contending only, that Dre. 1838. 
_ they have a right to raise the money on the note, as a sub- Jones, 
sisting collateral security, although the charge on the land Adm'r 
be merged by reason that the land has come in part, to those Suennano. 

who are entitled to the charge. This would be true, if the 
two securities were independent of each other; for the loss 
of one security could not impair the other. But here the 
one is dependent upon the other. The land is the principal 
debtor, and the husband its surety ; and if the creditor can- 
not raise the money, or if it be vain for him to raise the 
money from the principal, then the surety is discharged also. 
Here, it would be idle to enforce the note, since out of the 
land the heirs would be compelled immediately to restore 
the money. They can, therefore, only use the note as a 
security fur such sum as their estate in the land would not 
be bound for to Radford, for which he ought personally to 
answer; and to that extent the note must be upheld, as a 
valid and independent security. 
What, then, is the extent of Radford’s personal liability 
in thiscase? In the first place it is to be observed, that the 
terre-tenant of land, liable to encumbrance, must take care 
that such encumbrance does not accumulate to the injury of 
those who are to come after him. But then, in doing this, The terre- 
he is not bound to give any thing for the relief of the land land, lisble 
but what is derived from the land. ‘Therefore, one, who is — 
liable in respect of the occupation of land, cannot be called must take 
on for more than the rents or actual annual value of the such = 


premises during his time. To that extent, it is clear, a ten- (um’rane® 


ant for life must keep down the interest on encumbrances, Sete the 


and the reversioner may file a bill to make the rents amena- injury of 
ble, and a receiver will be put upon the tenant for that pur- ‘0% whe 
pose. Penrhyn v. Hughes, 5 Ves. 106. A dowress, for — after 


; but 


exainple, redeeming a mortgage, must allow the heir one in n doing 
this, he is 


third of the interest ; and a tenant by the courtesy must pay not’ bound 
the whole interest. Banks v. Sutton, 2 Pr. Wms. 716,10 on 


Monksford v. Bunbury, 2 Bro. C. C. 128, Belts,ed. Corbett ——, 
the lan 


v. Barker, 3 Anstr. 759. But the arrear of interest which more than 


accrued during the life of the wife, is not chargeable to the — 


husband as a distinct item of interest after her death. Dur- sonael . 
value © 


ing the coverture, the husband is not in of any estate of his the premi- 
24 
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Dec. 1988.0wn; but he and she are in as of the estate of the wife, the 
~ Jones, tenant in fee. Now, the owner of the fee may let the inter- 

Adm'r est run in arrear at pleasure, and the whole will remain @ 
Suenaanv. charge on the estate ; against which the heir has no equity 
ses during to be relieved. Hence, the husband of a mortgager in fee 
his ume. “ig not obliged to keep down the interest during their joint 


." lives. How then is that arrear of interest to be disposed 
courtesy Of? It was held by the house of Lords in Ruscombe v. Hare, 


must pay 


the whole 8 Dow. P. C. 21, upon the opinion of Lord Expon, that such 


- om ag . arrear of interest must, upon the death of the wife, be turn- 
uring his 


life, but the ed into principal, so as to make the original principal and 


f ' : . 
interest. that interest together, the capital, on which the husband as 


— “tenant by the courtesy must keep down the interest. There 


ing Lea seems, indeed, to be no other mode of dealing with arrear 
isnot Of interest, although it violates the general rule that interest 


bl 
Coe n shall not be paid on interest. 


band, asa There must, therefore, be an inquiry as to the sums due 
istinct 


item of in- for principal and interest at the death of Mrs. Radford ; and 
jerest ai Radford and the plaintiff declared liable for the interest 


During the since accrued thereon; provided the annual profits of the 
coverture, 


the hue- and be found equal thereto, as to which there must also be 
— of = an inquiry. 

= Of course Radford and the plaintiff will be liable for fu- 
but he and ture interest up to the death of the former, unless they will 


et the. surrender the life estate—in which case the other parties 


a 3 must settle the matter between themselves ; or unless some 
, 


the tenan’ of the parties require the proportion of the principal money 
the owuer to be ascertained, for which the life estate and the reversion 
ts would be respectively liable, if the whole debt were to be 


the inter- actually raised. The creditor may insist on calling in the 
arrear at debt; and generally, either the tenant for life or the remain- 


——- der-man may be unwilling to have the encumbrance kept 


whole will out-standing ; and in either case, the party has, ordinarily, 
remain a “ . 

charge ona right to a sale to raise the money. In case of a sale of 
the es! the whole estate, what remains, after discharging that part 


ainst 
oo. of the emcumbrance for which the land was liable, would 
equity to be invested, and the interest paid to the tenant for life. But 
berelieved. 45 the charge and a part of the reversion have here come 
to the same hands, it would be unreasonable to sell the land 


out and out. The encumbrance, so far as respects the 
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plaintiff and Radford, is already discharged to the extent to Dec. 1938, _ 


— —— 


which the reversion is liable ; and between the heirs them- ~ joxzs, 
selves, being all defendants, the Court cannot decree in this — 
suit. ‘The encumbrance is, therefore, substantially subsist- Suzxeanp. 
ing so far only as the life estate is liable, or the plaintiff and 
Radford responsible in respect of the life estate. On those 
parties or that estate ought therefore to be assessed a due 
proportion of the debt. 

Formerly, that was rated at one third, and the reversion 


in fee at two thirds, as a proper average by way of general The pro- 
portion 


rule. Ballet v. Spranger, Pr. Ch. 62. Verney v. Verney, Portion 


1 Ves. 428, Amb. 88. But the payment of a gross sum or ee 
gh 


any arbitrary proportion must be unjust in many cases; and pay of a 


therefore that rule has more recently been disallowed. It ea 


is now usually referred to the master to inquire, what pro- <9 See 
portion of the capital the life estate ought to pay, regard be- garded as 


ing had to the rate and amount of interest, the annual value or¢,third 
of the land, and the age, state of health and habits of the — 
tenant for life, estimated upon the principle of life annuities. rule has 

more re- 


Penrhyn v. Hughes, 5 Ves. 106. Allen v. Backhouse, 2 cently 
Ves. and Bea. 70. Neimeewicz v. Gahn, 3 Paige’s Rep. been disal- 


lowed ; and 
652. it is now 
There must accordingly be a reference of that kind here, jou"), 


unless the parties should make arrangements that may render ayo sy 


the inquiry unnecessary. Such an arrangement is deemed what pro- 
probable, since neither party has made any specific motion anna 
on this part of the case; and the heirs of Mrs. Radford ought theife es- 


° . ate ought 
to be willing to accept a surrender of the life estate and give to pay, re- 
up future interest, as they say the annual value is greater ow tage 

rate and 


than the interest, while the other parties ought to be willing eae at 


to make such surrender, as they say the interest exceeds the interest, , 
e annua 


income. But after the opinions here declared, should there value of 


still be no arrangement between the parties then, for the man 


sum that may be ascertained as the just proportion of the age, state 


health, 


life estate, that estate must be sold. If it bring less than the pe habits 
sum, the creditors must of course lose the difference ; as 0 {Re ten- 


the highest bid is the best criterion of value, and they can cctimosed 


look only to the land for the principal money. If it bring principle of 
more, the surplus will go to the indemnity of the plaintiff, i "°" 


as mortgagee, for his liability or payment of interest hereto- 
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Dec. 1838. fore accrued ; and any thing over will belong to Radford, as 


Joxes, 
Adm’r 


Suenpanp. 


tenant for life and mortgagor. This is not a case for costs 
to either party, up to this point in it. 


Per Curiam. Decree accordingly. 


ABNER LAMB et uxor v. SAMUEL TROGDEN, et al. 


Where a vendor, in answer to an inquiry of his vendee how he would have the 
purchase money sent, whether by mail or private hand, replied that he would 
leave it to the *‘ better judgment” of the vendee, it was held, that the money, 
if sent by mail, was at the risk of the vendor. 

Money sent by mail and taken out of the post office to which it was directed 
by one who had been requested by the party to whom it was sent to take out 
his letters, will, in a contest between him and his correspondent, be consid- 
ered as having been received, though the person who took it from the office 


embezzled it. 
If, upon a bill for an account, an agreement be set up by the defendant asa bar 


to the account, the plaintiff cannot impeach the agreement as unreasonable, 
and one not proper to be executed, without filing a supplemental bill and dis- 


tinctly putting its fairness in issue. 


Tue complainants filed their bill in 1834, therein charg- 
ing that Samuel Trogden the elder, died in the year 1831, 
intestate ; that administration on his estate was granted to 
the defendant Samuel Trogden ; that the personal estate of 
the intestate after payment of debts and expenses of adminis- 
tration was distributable between his widow and eight 
children, of which children the female complainant was one, 
and the defendant Samuel another ; that the said defendant 
had accounted with, and paid over unto the others entitled 
to distributive shares, either the whole or a part of their just 
dues, but had not accounted with the complainants for their 
part. The bill prayed for an account from the said defend- 
ant as administrator, and a payment of what should thereon 
be found due unto the complainants, and for process against 
him and the other persons interested in the distribution of 
the intestate’s estate. The defendant Samuel Trogden set 
forth in his answer that an actual division was made of the 
slaves of the deceased, the only specific personal property of 
his intestate, among the widow and next of kin, in which 
division, the negro slave Miles, valued at $300, was drawn 
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by the complainants, and they charged with the payment of Dzc. 1838. 
$21,4;, because of the excess of value beyond their dividend Lanse 
in said property; and that the complainants received this 7, * 


negro under said division, and placed him in the hands of the 
defendant as their agent; that the complainants were also 
entitled to receive from him the sum of $82;52;, on account 
of their distributive share, and had a small piece of poor 
land which had descended to the female complainant from 
her father; that the complainants resided in Illinois, that the 
negro slave could not be carried into that state, and the 
complainants being desirous of disposing of all their interest 
in the above property, the plaintiff Abner proposed to the 
defendant to sell to him the whole thereof for the sum of 
$400, which proposition the defendant accepted, and in ex- 
ecution of this agreement, paid the said sum in full, and in 
this manner settled with the plaintiffs and discharged all 
their claims against him. The defendant further stated that 
the plaintiff Abner returned to this state in the year 1834, 
and alleging that the money aforesaid had not been paid, in- 
sisted that the said agreement had not been executed by the 
defendant, and filed this bill. 

As the other defendants were but formal parties, it is un- 
necessary to state their answers. There was a general repli- 
cation to the answer of the defendant Sainuel Trogden, and the 
parties proceeded to their proofs. From these it appeared that 
the division of the slaves was made on the 26th of May, 1832, 
and Miles allotted to the plaintiffs at the price and subject to 
the charge stated in the defendant’s answer, and was actually 
received by them. On the 2d March, 1833, the plaintiff, 
Abner Lamb, caused to be written a letter dated of that day, 
in Edgar County, Illinois, and postmarked “ Paris, Illinois, 
March 10,” addressed to the defendant, in which he stated 
that he was informed that Miles was in great distress to 
know what the plaintiff meant to do with him, that if he 
could get $300 in good lawful money of the United States 
for Miles, he would take it, provided the money was sent by 
the first of November—*or,” he adds, “otherwise I will 
make a lumping settlement with you; if you will send me 
$400 by the time above stated in lawful money of the United 
States, I will give you a full receipt and a deed to my share 
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Dec. 1838. of the land, by your sending me a plat of said land, and if my 


nae 


Geese. 


offer is to be complied with in part or in the whole, | want 
to know it by the 15th of July next.” In answer to this the 
defendant caused a letter to be written on the 15th July, 
directed to the plaintiff at Edgar County post office, Illinois, 
in which he thus noticed the proposition: “I understand 
your proposition to be this, that for the sum of $400, you 
will give me a full receipt as a distributee, also a bill of sale 
for Miles and a deed for your part of my father’s land. I 
am willing to accept your proposition and give you the sum 
of $400, which I will send you by the time specified in your 
letter. In the mean time 1 want you to answer this letter 
immediately, and let me know if 1 understand your letter 
correctly. Let me know how you would have the money 
sent, whether by mail, or by hand.” ‘To this there came a 
letter in reply admitted to have been written by authority 
of the plaintiff Abner, dated Paris, Illinois, August 3d, 1833, 
in which it was remarked as follows: “I perceive you un- 
derstand me perfectly as respects my wife’s part of her 
father’s estate. As soon as | shall have received the $400 
as consideration as stated, I will convey all of said estate as 
may be requisite and legal. As respects the sending of the 
$400, whether by mail or private hand, that I will leave to 
your better judgment. All I ask is the $400 in specie or in 
the United States paper, as no other bank paper will go in 
the office here. As to the time I wish to have the $400 
here, you can refer to the letter I sent you on the subject. 
I think it was on the first of November.” On the 25th of 
October, the defendant forwarded by mail a letter addressed 
to the plaintiff at Paris, Illinois, containing the right hand 
halves of four U.S. bank notes ot $100 each ; and the receipt 
of these was acknowledged in the plaintiff’s name by a letter, 
dated November 25th, 1833, postmarked “ Paris, Illinois, 
December Sth, 1833,” and received in regular course of the 
mail, directing the defendant to forward the remaining 
halves in the same manner; and thereupon without delay 
the remaining halves were forwarded accordingly. It 
seemed that neither of the parties was very conversant with 
business, and that all their correspondence was carried on 


by the aid of their friends. The plaintiff denied that he 
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ever received the notes, and denied that the letter purporting Dec. 1838. 
to be his, dated the 25th November, was written by his au-~ [aus | 
thority. 

Mendenhall and Winston, for the plaintiffs. 

No counsel appeared for the defendants in this Court. 


.. 
TRoapEn. 


Gaston, Judge, after stating the case as above, proceeded: 
The controversy between the plaintiffs and the defendant 
Samuel Trogden, depends upon the agreement of sale and 
payment therefor set up in the defendant’s answer. 

We do not deem it necessary to analyse minutely the 
respective depositions which have been taken. We are 
satisfied that the letter of the 25th of November was not 
written with the plaintiff’s knowledge, and that the money 
did not come into his hands, but we are also fully satisfied 
that the notes reached the post office of Paris; that the 
letters containing them were taken out of the office by one 
Hugh M. Elder, a neighbor of the plaintiff, and a man then 
sustaining a fair character, who had been requested by the 
plaintiff to take his letters out of the post office, and that the 
said Elder forged the letter of the 25th of November, and 
applied the notes so transmitted to his own use. Upon 
these facts, it seems to us, that the loss of these notes must 
fall on the plaintiff, for two reasons. The first is, for that 
his letter of the 3d of August, in answer to the application 
in the defendant's letter of the 15th of July, to know how he 
wished the money sent, whether by mail or by a private 
hand, amounted to a direction to the defendant to send it by 
mail if in his judgment that mode was preferable. If the 
plaintiff intended that the risk of thus transmitting the money 
should be the-risk of the defendant, he was bound in good 
faith to say so explicitly, and not leave it to the defendant’s 
discretion as a prudent agent. And secondly, the loss must 
be his, for the money did come into the hands of one 
who for this purpose must be regarded as the agent of the 
plaintiff. It has been attempted to show that the defendant 

well understood that he was to incur the hazard of this mode 
of remittance, because, since the pending of this suit, he ex- 
erted himself by an agent to secure payment from Elder, and 
obtained a note payable to himself for the full amount so 
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Dec. 1838. embezzled by Elder, which note is now in suit. But the 
testimony clearly establishes that the agent acted as well by 
the plaintiff’s direction as by that of the defendant, and for 
the benefit of the person, whoever it might be, on whom the 
loss might be thrown. And we find in the record an ex- 
press agreement that “the proceedings to collect the debt 
from Hugh M. Elder, shall not prejudice either party.” 

It has been insisted for the plaintiffs that if the $400 are 
to be considered as having been paid by the defendant upon 
this agreement, they are nevertherless entitled to an account 
in order to ascertain whether the agreement was reasonable 
and one proper to be executed. We donot think so. The 
bill has been filed for an account as though no agreement 
had been made, much less executed, not to be relieved against 
it. Ifthe plaintiffs intended to impeach the agreement, but 
were not aware when their bill was filed, that it would have 
been insisted upon by the defendant, they should have filed 
a supplemental bill and distinctly put ics fairness in issue. 
There is no apparent unfairness in the transaction, and sup- 
posing it fair, it would be impracticable to ascertain how 
much of the $400 was paid on account of the negro and land © 
which were the legal property of the plaintiffs, and how 
much on account of their distributive share. The testimony 
on both sides has been directed to the controversy between 
the parties whether the agreement has been in fact executed 
or not. It has been executed as to the defendant, and neither 
the frame of the bill nor the proofs will warrant us in setting 
it aside against him. 

In our opinion the bil] must be dismissed—but we do not 
think under the circumstances of the case, that the plaintiffs 
should be mulcted with costs—except the costs of the formal 


defendants. 


Lams 


v. 
Trogosn. 


Per Curtam. Bill dismissed. 
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WILLIAM PARKER by his next friend, v. JOSIAH VICK. 


Evidence will not be received to show a parol agreement contradictory to, or 
varying from a written agreement made at the same time, when no reason 
is assigned why the former was not incorporated into the latter. 

Where a deed of gift of slaves was made, and the donee at the same time exe- 
cuted to the donor a sealed agreement, in which he stipulated, that in a cer- 
tain event, he would divide the slaves mentioned in the deed of gift equally 
between himself and a grandson of the donor; it was held, that upon the 
event’s happening, the grandson was tenant in common with the donee of 
the slaves, and was entitled to a partition of them, and to have an account 
of their hires and profits, and a decree for one half of the same. 


Tue plaintiff brought his suit against the defendant for a 
partition of the slaves mentioned in a sealed agreement re- 
ferred to and made part of the bill, and also for an account 
of the hire and profits of the said slaves, and to be decreed 
a moiety of the same. The slaves originally belonged to 
Willie Bunn, the plaintiff’s maternal grandfather. Bunn had 
been sued at law for the said slaves by the administrator of 
William Parker, the father of the plaintiff, and pending that 
suit, Bunn made a deed of gift of the said slaves to the de- 
fendant, Vick, who cotemporaneously, viz. on the 9th of 
December, 1829, executed to Bunn the agreement set out in 
the plaintiff’s bill. By the said’ covenant, the defendant 
stipulated and agreed that he would attend to the suit at law 
for Bunn, and if Parker’s administrator should fail to recover 
the slaves, he then further agreed that the slaves named in 
the covenant should be equally divided between himself and: 
the plaintiff who was a son of his wife by a former husband. 
Parkers’s administrator failed in the suit at law, and the de-- 
fendant took possession of all the slaves mentioned in the 
agreement, and had received their profits ever since the 
date of the same. 

The defendant resisted the plaintiff’s claim, because,.as 
he alleges, Bunn at the time the agreement was executed 
stipulated by parol, that the defendant should board, clothe, 
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Dec. 1838. 


— 


Parcer 


v. 
Vick. 


and educate the plaintiff, and at his arrival at the age of 
twenty-one years, should then give him one half of the slaves, 


and that the plaintiff was to have none of their profits dur- 
ing his infancy, his board, clothing and education being in 
25 
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Dec. 1838. lieu thereof. The defendant said that this stipulation was 
Panxer intended to be reduced to writing, but never was. He 
Vicx. further insisted that the instrument transferring the slaves 


from Bunn was testamentary, that Bunn had since died, after 
making a will revoking the said instrument, and had by his 
said will given all the slaves mentioned in the bill to his, the 
defendant’s wife. 

A replication was filed to the answer, and proofs taken, 
when the cause was set for hearing and transferred to the 
Supreme Court. 

B. F. Moore, for the plaintiff. 

Devereuz, for the defendant. 


Danret, Judge, after stating the case as above, proceed- 
ed as follows: The execution of the agreement by the de- 
fendant as set forth in the bill, is proved to the satisfaction 
of the Court both by the testimony of the subscribing wit- 
nesses to it, and by the admission of the defendant in his an- 
swer. Evidence of the parol agreement made between 
Bunn and the defendant, as stated in the answer, cannot be 
received, because, it being alleged to have been made at the 
time, and there being no reason assigned why it was not in- 
corporated therein, its exception would tend to contradict, 
add to or vary the written agreement, which the law will 
not permit to be done by parol evidence. Secondly, The 
deed of gift of the slaves which Bunn made to the defendant, 
is not produced in evidence. It is admitted and recited as a 
“ deed of gift” in the agreement executed by the defendant 
to Bunn. There is not a particle of evidence in the cause 
to show that to be a testamentary paper. The Court is 
therefore of the opinion, that the plaintiff is in equity a tenant 
in common with the plaintiff of all the slaves and their in- 
crease which are comprehended in the agreement attached 
to the bill and executed by the defendant to Bunn, on the 
9th of December, 1829. The Court is also of the opinion, | 
that the plaintiff is entitled to a decree for partition of the 
said slaves, and to have his moiety assigned to his guardian 
for his use in severalty ; and also that he is entitled to an 
account of the hires and profits of the said slaves, and a de- 
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cree for one half of the same. In taking this account the Dec."1838. 
commissioner will allow the defendant all just charges either p,axee 
against the property or the plaintiff. ° 


Vick 


Per Curiam. Decree accordingly. 








RULES. 





The Judges of the Supreme Court find it necessary, as 
well for the accommodation of those who have occasion to 
attend the court, as for the efficient discharge of their own 
duties, to establish and publish the following rules : 


All applicants for admission to the Bar must present 
themselves for examination during the first seven days of 
the term. 

All cases which shall be docketed before the eighth day 
of the term, shall stand for trial in the course of that term. 
Appeals permitted to be docketed after the first seven days 
of the term shall be tried or continued at that term at the 
option of the appellee. In all other causes brought up 
afterwards either party will be entitled to a continuance. 

The court will not call causes for trial before the eighth 
day of the term, but will enter upon the trial of any cause: 
in the mean time which the parties and their counsel may 
be desirous to try. 

On the eighth day of the term, the court will call over 
the calendar of all the causes, and then, but not afterwards,. 
by the general consent of the Bar, a precedence may be - 
given to causes in which gentlemen attending from a dis- 
tance are concerned, over causes on any of the dockets. 
But unless this change be made, and subject to this change: 
only, the court will proceed regularly with the dockets, first: 
with the State, next the Equity, and finally the Law 
docket. 

When causes are called for trial, by the court, they must 
be then either argued, submitted, or continued, except under: 
special peculiar circumstances, to be shown to the court,. 
and except that Equity causes under a rule of reference 
may be kept open a reasonable time for the coming in of 
reports, and the filing and arguing of exceptions. 











